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PERIMETER CENTER CONFERENCE CENTER
EMERGENCY EVACUATION OF BOARD AND TRAINING ROOMS
(Script to be read at the beginning of each meeting.)

PLEASE LISTEN TO THE FOLLOWING INSTRUCTIONS ABOUT EXITING THESE
PREMISES IN THE EVENT OF AN EMERGENCY.

In the event of a fire or other emergency requiring the evacuation of the building,
alarms will sound.

When the alarms sound, leave the room immediately. Follow any instructions
given by Security staff

Board Room 4

Exit the room using one of the doors at the back of the room. (Point) Upon
exiting the room, turn RIGHT. Follow the corridor to the emergency exit at the
end of the hall.

Upon exiting the building, proceed straight ahead through the parking lot to the
fence at the end of the lot. Wait there for further instructions.
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VIRGINIA BOARD OF MEDICINE
LEGISLATIVE COMMITTEE MINUTES

Friday, January 19, 2018 Department of Health Professions Henrico, VA
CALL TO ORDER: The meeting convened at 8:37 a.m.

ROLL CALL: Ms. Opher called the roll; a quorum was established.
MEMBERS PRESENT: Ray Tuck, DC, Vice-President, Chair

Barbara Allison-Bryan, MD
David Giammittorio, MD
Jane Hickey, JD

David Taminger, MD
Svinder Toor, MD

MEMBERS ABSENT: Isaac Koziol, MD

STAFF PRESENT: Wiilliam L. Harp, MD, Executive Director
Jennifer Deschenes, JD, Deputy Director, Discipline
Alan Heaberlin, Deputy Director, Licensure
Barbara Matusiak, MD, Medical Review Coordinator
Colanthia Morton Opher, Operations Manager
Elaine Yeatts, DHP Senior Policy Analyst
Erin Barrett, JD, Assistant Attomey General
Sherry Gibson, Administrative Assistant

OTHERS PRESENT: Ryan L.aMura, VHHA
Ajay Manhapra, MD, Hampton VA Medical Center
Tiffany Dews, Sickle Cell Chapter of Richmond
Julie Galloway, MSV
George Harris, Statewide Sickle Cell Chapters of VA
Dionne Bobo, Statewide Sickle Cell Chapters of VA

EMERGENCY EGRESS INSTRUCTIONS
Dr. Allison-Bryan provided the emergency egress instructions.

APPROVAL OF MINUTES OF MAY 19, 2017

Ms. Hickey moved to approve the meeting minutes of May 19, 2017. The motion was
seconded and carried unanimously.
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ADOPTION OF AGENDA

Dr. Allison-Bryan moved to accept the agenda as presented. The motion was seconded and
carried unanimously.

PUBLIC COMMENT

Dionne BoBo addressed the Committee saying that she has two children who have sickle cell
disease. She asked the Committee to consider adding an exemption in the proposed opioid
regulations to ensure that prescribers that treat patients with sickle cell disease know that
they can provide adequate doses of opioids to control the pain.

Tiffany Dews, with Statewide Sickle Cell Chapters of Virginia and mother of two children with
sickle cell, asked the Committee to exempt this population from the opioid regulations.

George Carter, with Statewide Sickle Cell Chapters of Virginia, requested an amendment to
18VAC85-21-10(B) that would include a fourth exception to the guidelines for “patients
diagnosed with Sickle Cell Disease”.

Ajay Manhapra, MD provided his perspective regarding the difficulty of opioid tapering in
high-dose patients. He stated that restricting the writing of opioid prescriptions is not the
solution and that the other side of this action is an alarming rate of suicide. Dr. Manhapra
said that the policy seems based on feelings and not science. Regarding buprenorphine, it is
not a detox medication or substitute therapy. The principle is that buprenorphine saves lives,
and the lack of buprenorphine does not. He quoted a recent study that showed the use of
buprenorphine mono-product nationwide was 8.8%. He asked the Committee to consider
convening an ad hoc committee to look at the regulations again before going forward.

Julle Galloway expressed MSV’s support for the existing emergency regulations.
The floor closed at 8:56 a.m.

DHP DIRECTOR’S REPORT

No report.

EXECUTIVE DIRECTOR'S REPORT

No report.
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NEW BUSINESS

1. Report from the General Assembly

Elaine Yeatts distributed the most current report from the 2018 Session of the General
Assembly and reviewed the bills that were of interest to the Committee. This report was for
informational purposes only. No action was required.

2. Chart of Board of Medicine Regulatory Actions

Elaine Yeatts provided a brief overview of the Board's ongoing regulatory activity. She noted
that the comment period on the proposed regulations for the prescribing of opioids and
buprenorphine ends on January 26, 2018,

3. Review of Comments/Discussion of proposed regulations for opioid prescribing

Ms. Yeatts presented the proposed regulations. She noted that the major change from the
initial emergency regulations was to incorporate the language below into the amended
emergency regulations signed by Gov. McAuliffe August 24, 2017. The language below was
presented to the Committee in the proposed regulations for consideration.

For patients who have a demonstrated intolerance to naloxone: such prescriptions for the
mono-product shall not exceed 3.0% of the total prescriptions for buprenorphine written by

the prescriber, and the exception shazil be clearly documented in the patient's medical record.

Dr. Allison-Bryan noted that there was no language in the regulations about tapering or
inpatient treatment. She noted that the amended emergency regulations do not limit the
prescriber In terms of appropriate doses, and perhaps the regulations are being
misunderstood. Now may be the Board's opportunity to reach out to prescribers and provide
factual reassurance to those that have become reluctant to treat patients with adequate
doses.

Dr. Hap stated that, based on the e-mail inquiries and phone calls he has received, a
significant number of physicians have not read the regulations.

Dr. Toor agreed that sickle cell disease is like cancer; it is a chronic and deep wound pain
that is not visible from the outside. In pediatric sickle cell patients, opioids are used very
liberally, but that is only one part of the treatment. He feels that it would be reasonable to add
sickle cell disease as an exemption, so the patients can receive proper care.

Ms. Deschenes said that public comment regarding the inclusion of an exemption for sickle
cell disease was brought to the aftention of the Executive Committee and discussed:
however, the debate came down to, although sickle cell disease is an example of pain that
requires large doses of opioids, so do many other diseases. How would the Board keep from
expanding the list of such diseases/conditions? The fact remains that the practitioner needs
to read and understand the regulations.
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in response to Dr. Allison-Bryan’s inquiry about how 3% became the threshold for total mono-
product prescriptions, Ms. Yeatts advised that the Board considered 5%, which was intended
to include patients with financial issues. However, the Board agreed to leave the financial
piece out of the regulations, so the 3% is strictly for those that have documented naloxone
intolerance.

Dr. Harp pointed out that half of the experts on the Regulatory Advisory Panel that practice
medication-assisted treatment with buprenorphine did not believe in naloxone intolerance; the
other half did. He said he found little information in the literature about naloxone intolerance
to report to the May 2017 Legislative Committee, so it decided on 3%.

Ms. Yeatts then noted that a large number of people on treatment for chronic pain are
financially strapped by the requirement for urine drug screens. The current regulations
require drugs screens 2-4 times per year. She suggested looking to the Centers for Disease
Control (CDC) guidelines for a different standard.

Dr. Allison-Bryan referred to page 73 of the CDC guidelines. CDC recommends that, in the
context of chronic pain, clinicians should order urine drug testing before starting opioid
therapy and consider urine drug testing at least annually. Such testing is to check for
compliance with the prescribed regimen, other prescribed medications, and illicit drugs. Dr.
Allison-Bryan said that screens are extremely helpful in disciplinary hearings. She noted that
there are inexpensive screens that provide qualitative results. She believes there is still
much prescriber education to be done.

Dr. Toor noted that CDC has no data to show drug testing is helpful. He thinks it should be
done when the prescriber thinks it is needed. There should be some degree of freedom for
those that are doing a good job. Not everyone should suffer for the mismanagement of the
few.

Dr. Harp added that, anecdotally, buprenorphine + naloxone is abused as is the mono-
product. A Richmond area organization that educates teenagers about drug abuse says that
buprenorphine + naloxone is the most abused opioid by the youth they serve.

After discussion, the Committee agreed on the following recommendations to the Board:
o 18VAC85-21-10(B)(1) - shall read: The treatment of acute or chronic pain related to

(i) cancer, (ii) sickle cell disease, (jiii) a patient in hospice care, or (iv) a patient in
palliative care.

e Although it is difficult to pinpoint a percentage of patients that demonstrate naloxone
intolerance, the rate allowed by the regulations should be increased to 7%. Dr. Harp
stated that the increase is justified based on clinical comments to the Board.

e Drug screens should be conducted initially and then randomly at the prescriber's
discretion, at least once a year.
-
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» Insert (atypical opioid) after tramadol, where applicable, in acute pain, chronic pain
and buprenorphine. This should decrease the confusion that tramadol is not
considered an opioid.

4. Proposed Consent Order

Ms. Deschenes and Caroline McNichol presented a Consent Order for reinstatement of a
physician’s license. Dr. Allison-Bryan moved to accept the Consent Order as presented.
The motion was seconded and carried unanimously.

6. Reminder: Dr. Tuck reminded the Committee members to submit their travel expense

reimbursement vouchers by February 19, 2018.
ANNOUNCEMENTS
There were no additional announcements.

Next meeting — May 18, 2018

Adjournment - With no other business to conduct, the meeting adjourned at 10:45 a.m.

Ray Tuck, Jr., DC William L. Harp, MD
Vice-President, Chair Executive Director

Colanthia Morton Opher, Operations Manager
Recording Secretary
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Agenda Item: Review of Guidance Documents
Included in your agenda package:

Listing of guidance documents for the Board with those that have not been
reviewed, revised or readopted in the past four years highlighted.

Documents to be reviewed

Staff note:
A preliminary review has been conducted by staff and recommendations are

included on the listing and the documents

Committee action: Recommend retention, revision, or repeal to the full Board
at its October meeting



BOARD OF MEDICINE GUIDANCE DOCUMENTS
STAFF RECOMMENDATIONS

Copies of the following documents may be viewed during regular workdays from 8:15 a.m. until
5 p-m. at the offices of the Department of Health Professions, 9960 Mayland Drive, Suite 300,
Henrico, VA 23233, Copies may also be downloaded from the board's web page at

http://www.dhp.virginia.gov/medicine or the Regulatory Town Hall at
hitp://www.townhall.virginia.gov or requested by email at medbd@dhp.virginia.gov. Questions

regarding interpretation or implementation of these documents or requests for copies may be
directed to William L. Harp, M.D., Executive Director of the Board, at the address above or by
telephone at (804) 367-4600. Copies are free of charge.

Guidance Documents:

85-1, Bylaws of the Board of Medicine, revised June 14, 2018

85-2. Assistant Attorney General Opinion of October 25, 1986 on who can do a school physical
cxamination Recommendation: Retaln

85-3, Completing Form B, Employment Verification, adopted December 1, 2017

85-4, Acceptance of Providers of Approved Continuing Education (PACE) for chiropractic CE,
adopted February 19, 2015

85-5, Guidance of questions concerning medical records, revised August 10, 2017

85-6, Guidance on competency assessments for three paid claims, revised July 2, 2011
Recommendation: Reaffirm

85-8, Authority for physician assistants to write Do Not Resuscitate Orders, adopted Fcbruary
23,2012 Recommendation: Reaffirm

85-9, Policy on USMLE Step attempts, adopted October 24, 2013 Recommendation:
Reaffirm

85-10, High-risk pregnancy disclosures for licensed midwives, revised October 22, 2015
85-11. Sanctioning Reference Points Instruction Manual, revised by Board, August 2011
85-12, Telemedicine, revised June 22, 2017 Recommendation: Revise

85-13, Board motion, Guidelines on Performing Procedures on the Newly Deceased for Training
Purposes, January 22, 2004 Recommendation: Revise
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85-14, Procedure for enforcement of continuing competency requirements, adopted June 18,
2015

85-15, Board motjon, Guidelines Concerning the Ethical Practice of Surgery and Invasive
Procedures, January 22, 2004 Recommendation: Revise

85-16, Questions and Answers on Continuing Competency Requirements for the Virginia Board
of Medicine, revised December 3, 2007 Recommendation: Revise

85-17, Guidance on supervisory responsibilities of an occupational therapist, adopted February
15, 2018

85-18, Practitioners’ Help Section. - Definitions and explanations for terminology used in
Practitioner Profile System and Frequently Asked Questions, revised November 22, 2010
Recommendation: Repeal

85-19, Practitioner Information System - Glossary of Terms, revised November 22, 2010
Recommendation: Reaffirm

85-20, Official Opinion of the Attomey General, December 1992 on employment of surgeon by a
nonstock, nonprofit corporation Recommendation: Retain

83-21, Official Opinion of the Attorney General, May 1995 on employment of physician by a for
profit corporation Recommendation: Retaln

85-23, Policy of the Virginia Board of Medicine on the Use of Confidential Consent
Agreements, October 9, 2003 Recommendation: Revise

85-24, Board motion, Adoption of FSMB Moadel Policy for the Use of Controlled Substances for
the Treatment of Pain, revised October 24, 2013 Recommendation: Repeal

85-25, Board motion, Process for Delegation of Informal Fact-finding to an Agency Subordinate,
October 14, 2004 Recommendation: Repeal

85-26, Laws Pertaining to the Practice of Licensed Midwives, revised June 20, 2013
Recommendation: Revise

85-27, Role of Licensed Midwives in Newborn Hearing Screening, Documentation. and
Reporting. revised June 20, 2013 Recommendatlon:

85-28, Authority for licensed midwives to order tests, revised October 26, 2017
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County Attorney for York County
P. O. Box 532 . o
Yorktown, Virzrginia 23890

My dear Mr. Atheys’

You ask three questions regarding the meaning of the physi~
cal examination and izmmunization requirements for admisesion of
students to public schools as sec for:h in §§ 22.1-270 and
22.1-271.2 of the Code of Virginia. More svecifically, you ask:

(L} whether an individual licensed ts practice chiropractic
by the Virginia State Board of Medicine is a “qualified licensed
physician” for purposes of perforaing a physical examination
within the meaning of § 22.1-270{a)(i):

(2} whether such an individual is a "licensed physiclian®
who may give a written certification that "one or more of the
required immunizations may be detrimental to the student's
health" as contemplated by § 22.1-271.2(c)(ii); and

(3) wvhether a general statement to the effect that the vac-
cines used for preschool immunization are contraindicated because
each of the vaccines s accompanied by a listing of certain
potentially harmful side effects, where the statement does not
relate the general potential for harmful side effects to specific
medical conditions or circumstances of the child, satisfiss the
requirements for an exemption from immunization which are set
forth in § 22.1-271.2(c)(ii). '

I. Chiropractor Is Not "Qualified Licensed
Physiclian" for Purzoses of § 22,.1-270(A)({)

Section 22.1-270(A) provides, in pertinent part:

“No pupil shall be admitted for the Efirst time to a 1}ﬂq1ﬂé
kindergarten or elementary school in a school divigon uh‘].es-sl.
such pupil shall furnish, prior to admission, (1) & report

o
)

»
« e
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trom a gualified licensed ohysigcian of a comprehensive
physical examination of a scope prescribed by the State
Health Cozmmissioner performed no earlier than twelve months
orior to the date such pupll first enters such public kinder-
garten or elementary school or (ii) records establishing that
such pupil furnished such report upon prior admission to
another achool or school division and providing the informa-
tion contained in such report.* (Emphasis added.)

No definition of the term "physician" {s found in
Title 22.1; however, the term is defined in § 4-2(19) as "any .
person duly authorized to practice medicine pursuant to the laws
of Virginia," and-in § 8.01-581.1 as "a person licensed to prac-
tice medicine or ostecpathy in this Commonwealth pursuant to
Chapter 12 (§ 54-273 et seq.} of Title 54." Section 54-273(3)
defines the "practice of medicine or osteopathy" as “the preven-
tion, diagnosis and treatment of human physical or mental ail-
ments, conditions, diseases, pain or infirmities by any means or
mathod."

The "practice of chiropractic" is distinguished from the
practice of medicine or osteopathy in § 54-273{6) and is therein
defined to mean "the adjustment of the twenty-four movable verte-
brae of the spinal column, and assisting nature for the purpose
of normalizing the transmission of nerve energy. It does not
include the use of surgery, obstetrics, osteopathy, nor the
administration nor prescribing of any drugs, medicines, serums or
vaccines,"

A prior Opinion holds that diagnosis is contemplated as an
element of the healing arts, including chiropractic. See
1981-1982 Report of the Attorney General at 193. The extent of
the examination necessary to make a diagnosis, however, was not
addressed. The physical examination required by § 22.1-270 is
“comprehensive® and is to be of a scope prescribed by the State
Health Commissioner. The standard School Entrance Physical Exam-—
ination and Immunization Certification Form MCH 213B preascribes
the scope of that examination to include laboratory testing, such
as urinalysis, hemoglobin and tuberculin tests, as well as the
certification of the immunizations about which you inquire.

I am not aware whether the training the chircpractor in
question has received would enable him to interpret the required
laboratory tests. I note, however, that the second portion of
the form requires the examiner to certify that the child has
received a proper immunization.’ Because chiropractors are spe-
cifically Eorbidden to prescribe or administer serums or vaccines
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"

under § 54-273(6), it is my opinion that it would be contrary to
the intent of the General Assembly -0 allow chirogpractors to cer-
tify to the administration of imntnizations which they themselves
are not authorized to administer. c
In summary, because the scope of the preschool physical

examination, including the certification of immunization, exceeds
those areas to which a chiropractor's scope of practice is lim-
ited by § 54-273{6), I am of the opinion that a chiropractor is
got a "qualified licensed physician" &s contemplated by

22.1-270. -

IT. Chiropractor Is Not "Licensed Physician"
as Contemplated by § 22.1-271.2(C)(di)

Section 22.1-271.2{(C)(ii) provides an exception to the immu-
nization requirements of Art. II of Ch. l4 of Title 22.1, i{f "the
school has written certification from a licensed ohysician or a
local health department that one or more of the required immuni-
zations may be detrimental to the student's health, indicating
the specific nature and probable duration of the medlcal condl-~
tion or circumstance that contraindicates immunization." (Empha-
sis added.)

Because, as noted above, the administration or prescription
of any drugs, medicines, serums or vaccines is specifically
excluded from the definition of the practice of chiropractic in
§ $4-273(6), it is my opinion that a chiropractor may not render
a professional opinion on the possible effects of such drugs,
medicines, vaccines or serums. ~Furthermore, because a chiroprac-
tor may testify as an expert witness in a court of law only with
respect to matters Hithin the scope of practice of chiropractic
as defined in § 54-273,% I am also of the opinion that a chireo-

lthis interpretation is consistent with the language of
§ 8.01-401.2, which authorizes chiropractors to testify as expert
witnesses in a court of law as to “etiology, diagnosis, progno-.
sis, and disability, including anatomical, physiological, and
pathological considerations within the scope of the practice of
chiropractic as defined in § 54-273," but not as to other sub-
jects of medicine. Reading §§ 8.01-401.2 and 54-273 together,
the General Assembly has specifically limited the authority of
chiropractors to render opinions in a court of law to matters
involving the spinal column and the transmission of nerve energy.

2See supra note 1.
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practor may not render an opinion to the State Health Cepartmeht
on a subject about which he may.notrrender an opinion in a:court
of law. As a result, it is my opinion that the certificacion . :
required by § 22.1-271.2(C)(ii}) is outside the scope of the prac-
tice 'of chiropractic and that the "llcensed physiclan" to which
the statute refers does not include a doctor of chiropractic.

ITIX. Statement that Specific Vaccines Are
Contraindicated Because of Potential Side Effects
Does Not Satisfy Reguirements of § 22.1-271.2(c){ii)

Your third question asks whether a statement by a “licensed®
physician” that "(t]he vaccines are specifically contraindicated
bacause of tential allergic reactions including fever, convul-
sion, brain gamage, encephalopathy, ataxia, hyperactivity, sei-
zure, retardation, aseptic meningitis, hemiparesis, and death and
the condjition is permanent"” (emphasis in original) satisfies the
requirement of § 22.1-271.2(c)(ii). Because § 22.1-271(C)(ii)
requires that the statement indicate "the specific nature and
probable duration of the medical condition or circumstance that
contraindicates immunization" (emphasis added), a statsment of
potential side effects, without more, is, in my opinion, insuffi-
cient to satisfy the statutory requirement. .

The obvious purpose of § 22.1-271.2(C)(ii) is to exempt
children from the immunization requirement when it has been dem-
onstrated that immunization poses a higher risk ko the student's
health than the risk of contracting one of the diseases against
which the immunization is directed. The statenrent proffered
above is a generalization not meeting the purpose or intent of
the certification requirement set forth in the statute. Accord-
é?giy, I am of the opinion that the statement is not legally suf-

clent.

With kindest regards, I am

Sincerely,

Mary Sua Terry
Attorney General

6:14/54-077
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GUIDANCE DOCUMENT OF THE
VIRGINIA BOARD OF MEDICINE

COMPETENCY ASSESSMENTS FOR THREE PAID CLAIMS

In 2005 the General Assembly passed law to require competency assessments for licensees with
three medical malpractice claims (judgments or settlements) paid in the most recent ten-year
period. The original law was amended in 2007 and again in 2011. It is found in Section 54.1-
2912.3 of the Code of Virginia and now reads as follows:

§ 54.1-2912.3. Competency assessments of certain practitioners.

The Board shall require an assessment of the competency of any person holding an active license
under this chapter on whose behalf three separate medical malpractice Judgments or medical
malpractice settlements of more than 875,000 each are paid within the most recent 10-year
period. The assessment shall be accomplished in 18 months or less by a program acceptable to
the Board. The licensee shall bear all costs of the assessment. The results of the assessment shall
be reviewed by the Board and the Board shall determine a plan of corrective action or
appropriate resolution pursuant to the assessment. The assessment, related documents and the
processes shall be governed by the confidentiality provisions of § 54.1-2400.2 and shall not be
admissible into evidence in any medical malpractice action involving the licensee, The Board
shall annually post the number of competency assessments undertaken on its website.

(20035, cc. 649, 692; 2007, c. 861; 2011, c. 808.)

In the implementation of the initial law, it was determined that at least one of the paid claims
must have occurred on or after July 1, 2005.

Identification of Licensees Subject to the Law

The Data Division of the Department of Health Professions will proactively identify the
licensees that appear to have three medical malpractice judgments or settlements of more than
$75,000 in the most recent ten-year period by searching the Board of Medicine’s Physician
Profiles on a quarterly basis. Identification of individuals subject to this law may also occur
through the review of other data held by the Board.

Notification of Subject Licensees

Licensees that appear to be subject to this law will be sent a letter by certified mail apprising
them of their responsibility to obtain a competency assessment. If a licensee believes that he/she
has received the letter in error, or needs further clarification regarding the assessment, he/she is
instructed to call the Board.
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Process of Obtaining a Competency Assessment

It is the responsibility of the subject licensee to make the arrangements for the assessment, The
Board has determined that a licensee may obtain a competency assessment from one of the
national programs that conduct such assessments. The list includes, but is not limited to, the
Federation of State Medical Boards Post-Licensure Assessment Program and the Center for
Personalized Education for Physicians.

The Board has also determined that a subject licensee may obtain the competency assessment
with a medical school faculty member of the same specialty. Should the licensee choose this
approach, the following steps should be followed.

1) Contact the appropriate department of the medical school where the assessment will be
sought.

2) Identify a faculty member (evaluator) of the same specialty that is willing to perform the
assessment.

3) With the evaluator, prepare an outline of the proposed approach to the assessment. The
evaluator has the latitude to determine the format of the assessment. At a minimum, the
paid claims that triggered the assessment should be discussed, as well as matters pertinent
to an assessment of global competency to practice. This would include a subject
licensee’s fund of knowledge, medical judgment and in a procedural specialty, skills,
The assessment can include more clements if deemed necessary by the parties,

4) Send the outline of the proposed assessment to the Executive Director for approval prior
to proceeding,

5) After receiving approval, proceed with the assessment.

6) Provide the evaluator with all documents required by the approved outline. The Board
will not provide information to the evaluator.

7) Provide the evaluator with a written release of liability for the assessment and report to
the Board.

8) Ensure that the evaluator sends the report of the competency assessment to the Board.

9) Compensate the evaluator for his/her time,

Completion of Assessment and Report to the Board

1) The assessment must be completed within 18 months of the Board’s notification to the
licensee.

2) The Board will review the report of the assessment and communicate its recommendations to
the subject licensee. The Board may choose to close the matter or require further assessment.
While the competency assessment is, in and of itself, not a disciplinary matter for the licensee, it
is possible that the assessment could lead to the initiation of a disciplinary process.

3) The competency assessment and the process are confidential pursuant to § 54.1-2400.2 of the
Code of Virginia. However, if matter becomes disciplinary, Notices and Orders associated with
the process will be public.
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Virginia Board of Medicine
Competency Assessment Form

Please ask the evaluator to print/type the requested information.

Doctor to be evaluated:

Virginia License Number:

Evaluator;

Evaluator's Address:

Evaluator’s Telephone Number:

Evaluator’s Email Address:

Date(s) of face to face meeting(s):

1. Review of the facts regarding the paid claim cases:

The evaluator may request the doctor provide him with any documentation necessary to
assist in the competency assessment which may include:

e Complaint or motion for the Judgment

® Answer or Grounds of Defense

¢ Medical Records, including relevant radiology images

¢ Expert Witness Designations

e Deposition Transcripts of all Parties and expert Witnesses

e Court Orders

e Settlement Agreements

® Lessons learned, risk management and practice changes

(attach additional sheets as necessary)
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2. Describe this doctor’s fund of knowledge, medical judgment or decision-making and
in the case of procedural specialties, skills.

The evaluator may request:

e Board certification information

e CME records

o Other educational information. (attach additional sheets as necessary)

3. Doctor’s strengths:

4. Doctor’s weaknesses:

5. Is there a need for remediation?

6. Is this doctor safe to practice?

Evaluator Signature Date:

Please return to the attention of Dr. Harp at
Virginia Board of Medicine
Perimeter Center
9960 Mayland Drive, Suite 300
Henrico, VA 23233-1463
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Board of Medicine

Authority of Physician Assistants to write Do Not Resuscitate Otders (DNR
Orders)

In the Health Care Decisions Act (§ 54.1-2981 et seq. of the Code of Virginia), § 54.1-2987.1
provides that a Durable Do Not Resuscitate Otder may be issued by a physician. § 54.1-
2952.2 provides that, “Whenever any law ot regulation requites a signature...by a physician,
it shall be deemed to include a signature...by a physician assistant.”

Therefore, the Board of Medicine concuts that licensed physician assistants have the
statutory and regulatory authority to write Do Not Resuscitate Otdets in accordance with §§
54.1-2952.2 and 54.1-2987.1 of the Code of Virginia and 18VAC85-50-101 of the Vitgini
Administrative Code.

The autl10rify for a physician assistant to write DNR otdets must be included in the written
protocol as a delegated act by the supervising physician and must be performed in
consultation with the physician.
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Virginia Board of Medicine
Policy on USMLE Step Attempts

This document captures the position of the Board on the number of attempts that will be
allowed for the Step Exams of the USMLE.

The following is the response to an inquiry of NBME regarding its policy for the number of
attempts allowed for each Step Exam of the USMLE.

"The USMLE Program announced in August 2011that it was introducing a limit on the total
number of times an examinee can take the same Step or Step Component. Effective January 1,
2013, an examinee is ineligible to take a Step or Step Component if the examinee has made six
or more prior attempts to pass that Step or Step Component, including incomplete attempts.
All attempts at aStep or Step Component are counted toward the limit, regardless of when the
exams were taken. The sole exception to this policy allows a state medical board to request an
additional administration in unique and specific cases in which the board feels strongly about
doing so on behalf of an individual with a nexus to the state who would be eligible for
licensure in that state if he/she passed USMLE. You may ask a state medical board (such as
that in the state where you reside or have some other compelling connection), which is fully
aware of your complete testing history, to petition the USMLE program to grant you an
additional attempt."

At its February 21, 2013 meeting, the Board of Medicine indicated its concurrence with the
recommendation to limit attempts at Step 3 to six, and directed staff to indicate to those that
inquired that it was Board policy not to authorize extra attempts at Step 3.

At its October 24, 2013 meeting, the Board reviewed the NBME policy statement above and
indicated its concurrence, to include all four exams in the Step sequence. Staff is directed to
inform those who inquire that it is policy of the Board of Medicine that additional
attempts past six are not be authorized for any Step Exam.
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Virginia Board of Medicine

Telemedicine

Section One: Preamble.

The Virginia Board of Medicine ("Board”) recognizes that using telemedicine services in the
delivery of medical services offers potential benefits in the provision of medical care. The
appropriate application of these services can enhance medical care by facilitating communication
between practitioners, other health care providers, and their patients, prescribing medication,
medication management, obtaining laboratory results, scheduling appointments, monitoring
chronic conditions, providing health care information, and clarifying medical advice. With the
exception of prescribing controlled substances, the Virginia General Assembly has not established
statutory parameters regarding the provision and delivery of telemedicine services. Therefore,
practitioners must apply existing laws and regulations to the provision of telemedicine services.
The Board issues this guidance document to assist practitioners with the application of current
laws to telemedicine service practices.

These guidelines should not be construed to alter the scope of practice of any health care provider
or authorize the delivery of health care services in a setting, or in a manner, not authorized by law.
In fact, these guidelines support a consistent standard of care and scope of practice notwithstanding
the delivery tool or business method used to enable practitioner-to-patient communications. For
the purpose of prescribing controlled substances, a practitioner using telemedicine services in the
provision of medical services to a patient (whether existing or new) must take appropriate steps to
establish the practitioner-patient relationship as defined in Virginia Code § 54.1-3303. A
practitioner should conduct all appropriate evaluations and history of the patient consistent with
traditional standards of care for the particular patient presentation. As such, some situations and
patient presentations are appropriate for the utilization of telemedicine services as a component of,
or in lieu of, in-person provision of medical care, while others are not. The practitioner is
responsible for making this determination, and in doing so must adhere to applicable laws and
standards of care.

The Board has developed these guidelines to educate licensees as to the appropriate use of
telemedicine services in the practice of medicine. The Board is committed to ensuring patient
access to the convenience and benefits afforded by telemedicine services, while promoting the
responsible provision of health care services.

It is the expectation of the Board that practitioners who provide medical care, electronically or
otherwise, maintain the highest degree of professionalism and should;

Place the welfare of patients first;

Maintain acceptable and appropriate standards of practice;

Adhere to recognized ethical codes governing the applicable profession;

Adbhere to applicable laws and regulations;

1|ra;
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¢ In the case of physicians, properly supervise non-physician clinicians when required to do
so by statute; and
e Protect patient confidentiality.

Section Two: Establishing the Practitioner-Patient Relationship.

The practitioner-patient relationship is fundamental to the provision of acceptable medical care. It
is the expectation of the Board that practitioners recognize the obligations, responsibilities, and
patient rights associated with establishing and maintaining a practitioner-patient relationship.
Where an existing practitioner-patient relationship is not present,! a practitioner must take
appropriate steps to establish a practitioner-patient relationship consistent with the guidelines
identified in this document, with Virginia law, and with any other applicable law.2 While each
circumstance is unique, such practitioner-patient relationships may be established using
telemedicine services provided the standard of care is met.

A practitioner is discouraged from rendering medical advice and/or care using telemedicine
services without (1) fully verifying and authenticating the location and, to the extent possible,
confirming the identity of the requesting patient; (2) disclosing and validating the practitioner’s
identity and applicable credential(s); and (3) obtaining appropriate consents from requesting
patients after disclosures regarding the delivery models and treatment methods or limitations,
including any special informed consents regarding the use of telemedicine services. An appropriate
practitioner-patient relationship has not been established when the identity of the practitioner may
be unknown to the patient.

Section Three: Guidelines for the Appropriate Use of Telemedicine Services.

The Board has adopted the following guidelines for practitioners utilizing telemedicine services in
the delivery of patient care, regardless of an existing practitioner-patient relationship prior to an
encounter.

Licensure:

The practice of medicine occurs where the patient is located at the time telemedicine services are
used, and insurers may issue reimbursements based on where the practitioner is located. Therefore,
a practitioner must be licensed by, or under the jurisdiction of, the regulatory board of the state
where the patient is located and the state where the practitioner is located. Practitioners who treat
or prescribe through online service sites must possess appropriate licensure in all jurisdictions
where patients receive care. To ensure appropriate insurance coverage, practitioners must make
certain that they are compliant with federal and state laws and policies regarding reimbursements.

Evaluation and Treatment of the Patient:

1 This guidance document is not Intended to address existing patient-practitloner relationships established through
In-person visits.

2 The practitioner must adhere not only to Virginia law defining a practitioner-patient relationship, but the law In
any state where a patient is receiving services that defines the practitioner-patient relatlonsh!p.

2|Pag:
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A documented medical evaluation and collection of relevant clinical history commensurate with
the presentation of the patient to establish diagnoses and identify underlying conditions and/or
contra-indications to the treatment recommended/provided must be obtained prior to providing
treatment, which treatment includes the issuance of prescriptions, electronically or otherwise.
Treatment and consultation recommendations made in an online setting, including issuing a
prescription via electronic means, will be held to the same standards of appropriate practice as
those in traditional, in-person encounters. Treatment, including issuing a prescription based solely
on an online questionnaire, does not constitute an acceptable standard of care.

Informed Consent;

Evidence documenting appropriate patient informed consent for the use of telemedicine services
must be obtained and maintained. Appropriate informed consent should, as a baseline, include the

following:

Identification of the patient, the practitioner, and the practitioner’s credentials;
Types of activities permitted using telemedicine services (e.g. prescription refills,
appointment scheduling, patient education, etc.);
e Agreement by the patient that it is the role of the practitioner to determine whether or not
the condition being diagnosed and/or treated is appropriate for a telemedicine encounter;
o Details on security measures taken with the use of telemedicine services, such as
encrypting date of service, password protected screen savers, encrypting date files, or
utilizing other reliable authentication techniques, as well as potential risks to privacy
notwithstanding such measures;
Hold harmless clause for information lost due to technical failures; and
Requirement for express patient consent to forward patient-identifiable information to a
third party.

Medical Records:

The medical record should include, if applicable, copies of all patient-related electronic
communications, including patient-practitioner communication, prescriptions, laboratory and test
results, evaluations and consultations, records of past care, and instructions obtained or produced
in connection with the utilization of telemedicine services. Informed consents obtained in
connection with an encounter involving telemedicine services should also be filed in the medical
record. The patient record established during the use of telemedicine services must be accessible
to both the practitioner and the patient, and consistent with all established laws and regulations
governing patient healthcare records.

Privacy and Security of Patient Records and Exchange of Information:

Written policies and procedures should be maintained for documentation, maintenance, and
transmission of the records of encounters using telemedicine services. Such policies and
procedures should address (1) privacy, (2) health-care personnel (in addition to the practitioner
addressee) who will process messages, (3) hours of operation, (4) types of transactions that will be
permitted electronically, (5) required patient information to be included in the communication,

3|l"age
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such as patient name, identification number and type of transaction, (6) archival and retrieval, and
(7) quality oversight mechanisms. Policies and procedures should be periodically evaluated for
currency and be maintained in an accessible and readily available manner for review.

Section Four: Prescribing:

Prescribing controlled substances requires the establishment of a bona fide practitioner-patient
relationship in accordance with § 54.1-3303 (A) of the Code of Virginia. Prescribing controlled
substances, in-person or via telemedicine services, is at the professional discretion of the
prescribing practitioner. The indication, appropriateness, and safety considerations for each
prescription provided via telemedicine services must be evaluated by the practitioner in accordance
with applicable law and current standards of practice and consequently carries the same
professional accountability as prescriptions delivered during an in-person encounter. Where such
measures are upheld, and the appropriate clinical consideration is carried out and documented, the
practitioner may exercise their judgment and prescribe controlled substances as part of
telemedicine encounters in accordance with applicable state and federal law.

Prescriptions must comply with the requirements set out in Virginia Code §§ 54.1-3408.01 and
54.1-3303(A). Prescribing controlled substances in Schedule II through V via telemedicine also
requires compliance with federal rules for the practice of telemedicine. Practitioners issuing
prescriptions as part of telemedicine services should include direct contact for the prescriber or the
prescriber’s agent on the prescription. This direct contact information ensures ease of access by
pharmacists to clarify prescription orders, and further facilitates the prescriber-patient-pharmacist
relationship.

For the purpose of prescribing Schedule VI controlled substances, “telemedicine services” is
defined as it is in § 38.2-3418.16 of the Code of Virginia. Under that definition, “telemedicine

services,” as it pertains to the delivery of health care services, means the use of electronic
technology or media, including interactive audio or video, for the purpose of diagnosing or
freating a patient or consulting with other health care providers regarding a patient’s diagnosis
or treatment. “Telemedicine services” does not include an audio-only telephone, electronic mail
message, facsimile transmission, or online questionnaire.

Section Five: Guidance Document Limitations.

Nothing in this document shall be construed to limit the authority of the Board to investigate,
discipline, or regulate its licensees pursuant to applicable Virginia statutes and regulations.
Additionally, nothing in this document shall be construed to limit the Board’s ability to review the
delivery or use of telemedicine services by its licensees for adherence to the standard of care and
compliance with the requirements set forth in the laws and regulations of the Commonwealth of
Virginia. Furthermore, this document does not limit the Board’s ability to determine that certain
situations fail to meet the standard of care or standards set forth in laws and regulations despite
technical adherence to the guidance produced herein.
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Statutory references:

§ 54.1-3303. Prescriptions to be issued and drugs to be dispensed for medical or therapeutic purposes
only.

A. A prescription for a controlled substance may be issued only by a practitioner of medicine, osteopathy,
podiatry, dentistry or veterinary medicine who is authorized to prescribe controlled substances, or bya
licensed nurse practitioner pursuant to § . a licensed physician assistant pursuant to §

, or a TPA-certified optometrist pursuant to Article 5 (§ : et seq.) of Chapter 32, The
prescription shall be issued for a medicinal or therapeutic purpose and may be issued only to persons or
animals with whom the practitioner has a bona fide practitioner-patient relationship.

For purposes of this section, a bona fide practitioner-patient-pharmacist relationship is one in which a
practitioner prescribes, and a pharmacist dispenses, controlled substances in good faith to his patient for
a medicinal or therapeutic purpose within the course of his professional practice. In addition, a bona fide
Ppractitioner-patient relationship means that the practitioner shall (i) ensure that a medical or drug
history is obtained; (ii) provide information to the patient about the benefits and risks of the drug being
prescribed; (iii) perform or have performed an appropriate examination of the patient, either physically
or by the use of instrumentation and diagnostic equipment through which images and medical records
may be transmitted electronically; except for medical emergencies, the examination of the patient shall
have been performed by the practitioner himself, within the group in which he practices, or by a
consulting practitioner prior to issuing a prescription; and (iv) initiate additional interventions and
Jollow-up care, if necessary, especially if a prescribed drug may have serious side effects. A practitioner
who performs or has performed an anpropriate examination of the patient required pursuant to clause
(4ii), either physically or by the use of instrumentation and diagnostic equipment through which images
and medical records may be transmitted electronically. for the purpose of establishing a bona fide
practitioner-patient relationship. mayv prescribe Schedule Il throush VI controlled substances to the
putient. provided that the prescribing of such Schedule I throush V controlled substance is in compliance
with [ederal requirements (or the practice of telemedicine.

For the purpose of prescribing a Schedule VI controlled substance to a patient via telemedicine services
asdefinedin § |6, a prescriber may establish a bona fide practitioner-patient relationship by
an examination through face-to-face interactive, two-way, real-time communications services or store-
and-forward technologies’ when all of the following conditions are met: (a) the patient has provided a
medical history that is available for review by the prescriber; (b) the prescriber obtains an updated
medical history at the time of prescribing; (c) the prescriber makes a diagnosis at the time of prescribing;
(d) the prescriber conforms to the standard of care expected of in-person care as appropriate to the
Dpatient’s age and presenting condition, including when the standard of care requires the use of diagnostic
testing and performance of a physical examination, which may be carried out through the use of
peripheral devices appropriate to the patient's condition; (e) the prescriber is actively licensed in the
Commonwealth and authorized to prescribe; (f) if the patient is a member or enrollee of a health plan or
carrier, the prescriber has been credentialed by the health plan or carrier as a participating provider and

® Although the term “"store-and-forward technologles” is not defined by statute, It is defined by regulation of the
Virginia Department of Health for the purpose of Medicare and Medicaid covered services, as: "store and
forward' means when prerecorded images, such as x-rays, video clips. and photographs are captured and then
forwarded to and retrieved, viewed, and assessed by a provider at a later time. Some common applications
include (i) teledermatology, where digita! pictures of a skin problem are iransmitted and assessed by a
dermatoiogist, (ii) teleradiology, where x-ray images are sent {o and read by a radiologist; and (fii) teleretinal
imaging, where images are sent to and evaluated by an ophthaimologist to assess for diabetic retinopathy.” 12
VAC 30-121-70(7Xa).

5|Page



Guidance document: 85-12 24 Revised: June 22, 2017

the diagnosing and prescribing meets the qualifications for reimbursement by the health plan or carrier
pursuant to § 38.2-3418.16; and (g) upon request, the prescriber provides patient records in a timely
manner in accordance with the provisions of § 32.1-127.1:03 and all other state and federal laws and
regulations. Nothing in this paragraph shall permit a prescriber to establish a bona fide practitioner-
Dpatient relationship for the purpose of prescribing a Schedule VI controlied substance when the standard
of care dictates that an in-person physical examination is necessary for diagnosis. Nothing in this
paragraph shall apply to: (1) a prescriber providing on-call coverage per an agreement with another
prescriber or his prescriber's professional entity or employer; (2) a prescriber consulting with another
prescriber regarding a patient’s care; or (3) orders of prescribers for hospital out-patients or in-patients.

Any practitioner who prescribes any controlled substance with the kmowledge that the controlled
substance will be used otherwise than medicinally or for therapeutic purposes shall be subject to the
criminal penalties provided in § 18.2-248 for violations of the provisions of law relating to the
distribution or possession of controlled substances.

§ 54.1-3408.01, Requirements for prescriptions.

A. The written prescription referred to in § 54.1-3408 shall be written with ink or individually typed or
printed. The prescription shall contain the name, address, and telephone number of the prescriber. A
prescription for a controlled substance other than one controlled in Schedule VI shall also contain the
Jederal controlled substances registration number assigned to the prescriber. The prescriber's
information shall be either preprinted upon the prescription blank, electronically printed, typewritten,
rubber stamped, or printed by hand.

The written prescription shall contain the first and last name of the patient for whom the drug is
prescribed. The address of the patient shall either be placed upon the written prescription by the
prescriber or his agent, or by the dispenser of the prescription. If not otherwise prohibited by law, the
dispenser may record the address of the patient in an electronic prescription dispensing record for that
patient in lieu of recording it on the prescription. Each written prescription shall be dated as of, and
signed by the prescriber on, the day when issued. The prescription may be prepared by an agent for the
Dprescriber's signature.

This section shall not prohibit a prescriber from using preprinted prescriptions for drugs classified in
Schedule V1 if all requirements concerning dates, signatures, and other information specified above are
otherwise fulfilled.

No written prescription order form shall include more than one prescription. However, this provision
shall not apply (i} to prescriptions written as chart orders for patients in hospitals and long-term-care
Jacilities, patients receiving home infusion services or hospice patients, or (i) to a prescription ordered
through a pharmacy operated by or for the Department of Corrections or the Department of Juvenile
Justice, the central pharmacy of the Department of Health, or the central outpatient pharmacy operated
by the Department of Behavioral Health and Developmental Services; or (iii) to prescriptions written for
Ppatients residing in adult and juvenile detention centers, local or regional jails, or work release centers
operated by the Department of Corrections.

B, Prescribers’ orders, whether written as chart orders or prescriptions, for Schedules IT, I, IV, and V
controlled drugs to be administered to (i) patients or residents of long-term care facilities served by a
Virginia pharmacy from a remote location or (i) patients receiving parenteral, intravenous,
intramuscular, subcutaneous or intraspinal infusion therapy and served by a home infusion pharmacy
Jfrom a remote location, may be transmitied to that remote pharmacy by an electronic communications
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device over telephone lines which send the exact image to the receiver in hard copy form, and such
Jacsimile copy shall be treated as a valid original prescription order. If the order is for a
radiopharmaceutical, a physician authorized by state or federal law to possess and administer medical
radioactive materials may authorize a nuclear medicine technologist to transmit a prescriber’s verbal or
written orders for radiopharmaceuticals.

C. The oral prescription referred to in § 54.1-3408 shall be transmitted to the pharmacy of the patient's
choice by the prescriber or his authorized agent. For the purposes of this section, an authorized agent of
the prescriber shall be an employee of the prescriber who is under his immediate and personal supervision,
or if not an employee, an individual who holds a valid license allowing the administration or dispensing of
drugs and who is specifically directed by the prescriber.

7| g
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Virginia Board of Medicine

Guidelines on Performing Procedures on the Newly Deceased for Training Purposes

Scction 54.1-2961 of the Code of Virginia provides:

L. The Board of Medicine shall adopt guidelines concerning the ethical practice of physicians praciicing
it CHCTgency Fooms, siigeons, and interns and residents praciicing in hospitais, particuiariy hospiral
emergency rooms, or other organizations operating graduate medical education programs. These
guidelines shall not be construed 1o be or 10 establish standards of care or to be regudations and shall be
exempt from the requirenents of the Administrative Process Act (§ 2.2-4000 et sey.). The Medical
College of Virginia of Virginia Commonwealth University, the University of Virginia School of Medicine,
the Eastern Virginia Medical School, the Medical Socieny of Virginia, and the Virginia Hospital and
Health Care Association shall cooperate with the Board in the development of these guidelines.

The guidelines shall include, but need not be limited 1o (i) the obtaining of informed consent firom all
patients or from the next of kin or legally authorized representative, w the extent practical under the
circumstances in which medical care is being rendered, when the patient is incapable of making an
informed decision, afier such patients or other persons have been informed as 10 which physicians,
residents, or interns will pecform the surgery or other invasive procedure; (i) except in emergencies and
other unavoidable situations, the need, consistent with the informed consemt, for an attendin 2 physician fo
be present during the sargery or other invasive procedure; (iii) policies to avoid sitwations, unless the
circumstances full within un exception in the Board's guidelines or the policies of the refevant hospital,
medical school or other organization aperating the graduate medical education program, in which g
surgeon, intern or residemt represents that he will pesform a surgery or other invasive procedure that he
then fails 1o perform; and tiv) policies addressing informed consent and the othics of appropriate care of
paticnts in emergency rooms, Such policies shall take into consideration the nonbinding ban develaped by
the American Medical Association in 2000 on using newly dead patients as training subjects without the
consent of the next of kin or other legal representative 1w extent practical under the circumsiunces in
which medical care is being rondered.

Therefore, as guidance to its licensees, the Virginia Board of Medicine has endorsed the ethical
guideline on performing procedures on the newly deceased for training purposes adopted by the
American Medical Association in June, 2001, as follows:

“Physicians should work to develop institutional policies that address the practice of performing
procedures on the newly deceased for purposes of training. Any such policy should ensure that
the interests of all the parties involved are respected under established and clear ethical
guidelines. Such policies should consider rights of patients and their families, benefits to
trainees and society, as well as potential harm to the ethical sensitivities of trainees, and risks to
staff, the institution and the profession associated with performing procedures on the newly
deceased without consent. The following considerations should be addressed before medical
trainees perform procedures on the newly deceased;

(1) The teaching of life-saving skills should be the culmination of a structured training

sequence, rather than relying on random opportunities. Training should be performed
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under close supervision, in a manner and environment that takes into account the wishes
and values of all involved parties.

(2) Physicians should inquire whether the deceased individual had expressed preferences
regarding handling of the body or procedures performed after death. In the absence of
previously expressed preferences, physicians should obtain permission from the family
before performing such procedures. When reasonable efforts to discover previously
expressed preferences of the deceased or to find someone with authority to grant
permission for the procedure have failed, physicians must not perform procedures for
training purposes on the newly deceased patient.

In the event post-mortem procedures are undertaken on the newly deceased, they must be
recorded in the medical record.”

! American Medical Association, Council on Ethical and Judicial Affairs, Code of Medica] Ethics, Opinion 8.181, “Performing
Procedures on the Newly Deceased for Training Purposes,” adopted June 2001,
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Guidelines Concerning the Ethical Practice of Attending Physicians
and Fellows, Residents and Interns

Explanation of the nature and risk of an operation to the patient or to the patient’s
representative is essential.

Before surgery or an invasive procedure is performed, informed consent should be
obtained from the patient in accordance with the policies of the health care entity. Patients should
understand the indications for the surgery or invasive procedure, the risk involved, and the result
that is hoped to be attained. In the instance of a minor or a patient who is incapable of making an
informed decision on his own behalf or is incapable of communicating such a decision due to a
physical or mental disorder, the legally authorized petson available to give consent should be
informed and the consent of the person documented. An exception to the requirement for
consent prior to or during the performance of surgery or an invasive procedure may be made if a
delay in obtaining consent would likely result in imminent harm to the patient.

Under the usual and customary arrangement with patients, and with reference to the usual
form of consent to surgery or an invasive procedure, it is the attending physician to whom the
patient grants consent and who is obligated to perform the surgery or invasive procedure. With
the consent of the patient or another legally authorized person available to give consent, it is
ethical for the attending physician to delegate the performance of some or all aspects of the
surgery ot invasive procedure to the fellow, resident, intern or assistant provided this is done
under the physician’s supervision as described in the supervising policy of the Accreditation
Council for Graduate Medical Education (ACGME). If some or all of the surgery or procedure
is to be delegated to another health care provider or if care of the patient is to be turned over to
another attending physician, the patient or the legally authorized person available to give consent
is entitled to be so informed and to give documented consent.

It is unethical to mislead a patient as to the identity of the doctor who performs the
surgery or invasive procedure. If the identified attending physician cannot perform the surgery
or invasive procedure due to any unusual or emergency reasons, the patient or another legally
authorized person available to give consent must be fully informed and given another
opportunity to accept or reject the replacement physician.

Supervision of trainees (fellows, residents and interns) by attending physicians

The attending physician has both an ethical and a professional responsibility for the
overall care of the individual patient and for the supervision of any trainee involved in the care of
the patient. Although senior trainees require less direction than their junior counterparts, even
the most senior swust should be supervised. A chain of command that emphasizes graded
authority and increasing responsibility as experience is gained sust should be established.
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Judgments on this delegation of responsibility must should be made by the attending physician
who is ultimately responsible for the patient’s care; such judgments shall should be based on the
attending physician’s direct observation and knowledge of each trainee’s skills and ability.

To ensure the fulfillment of these responsibilities, the following principles of supervision
sust should be operative within a training program.

1. Supervision of trainees must should be specified in the bylaws, policies, procedures, rules
and/or regulations of the department which smust should not be less demanding that those
of the institution.

2. Evidence that adequate supervision exists within a program must should be provided in
the form of signed notes in the patient charts and/or other such records.

3. Proper supervision must should not conflict with progressively more independent
decision-making on the part of the trainee; thus, the degree of supervision may vary with
the clinical circumstances and the training level of the trainee. However, to exercise their
responsibilities properly, members of the teaching staff always must should be
immediately available for consultation and support.

For the purposes of this guidance document, “invasive procedure” shall mean any diagnostic
or therapeutic procedure performed on a patient that is not part of routine, general care and for
which the usual practice within the institution is to document specific informed consent from the
patient or surrogate decision-maker prior to proceeding.
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4.

Questions and Answers on Continuing Competency Requirements
for the Virginia Board of Medicine

When must I have the required number of continuing competency hours completed in order to
renew my license?

In your birth month in even years. You will be required to sign a certification on your renewal form
that you have met the continuing competency requirements, Falsification on the renewal form is a
violation of law and may subject you to disciplinary action.

Am I required to send in evidence of my continuing competency hours at the time I renew?

No. The Board will randomly select licensees for a post-renewal audit. If selected, you would be
notified by mail that documentation is required and given a time frame within which to comply.

When do the continuing competency requirements begin?

Hours must be obtained within the two years immediately preceding renewal. You may not count any
hours obtained prior to 24 months preceding renewal nor may you carry over excess hours to the
following biennium.

Who maintains the required documents for verification of continuing competency?
Hours?

It is the practitioner's responsibility to maintain the certificates and any other continuing competency
forms or records for six years following renewal in-2002-and-thereafler. Do not send any forms or
documents to the Board of Medicine unless requested to do so.

What are "Type 1" hours?

Type 1 hours (at least 30 each biennium) are those that can be documented by an accredited sponsor
or organization sanctioned by the profession. If the sponsoring organization does not award a
participant with a dated certificate indicating the activity or course taken and the number of hours
carned, the practitioner is responsible for obtaining a letter on organizational letterhead verifying the
hours and activity. All 60 continuing competency hours each biennjum may be Type 1 hours.

What are "Type 2" hours?

Type 2 hours (no more than 30 each biennium) are those eared in self-study, attending
professionally related meetings, research and writing for a journal, learning a new procedure, sitting
with the hospital ethics panel, etc. They are activities chosen by the practitioner based on assessment
of his/her practice. They do not have to be sponsored by an accrediting organization, but must be
recorded by the practitioner on the form provided by the Board,

Where do I obtain the instructions and forms for continuing competency requirements?

Forms and instructions can be downloaded from the Board's website at:

www.dhp.virginia.gov/medicine/medicine formshtm. Records may be maintained electronicaily, but
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9.

10

11.

12

13.

copies of documentation and forms will be necessary if a practitioner is audited following a renewal
cycle. Forms may also be copied.

Is it possible for a practitioner to earn accredited hours that are sanctioned by the profession
but are outside the specialty area in which he/she practices?

Yes. For example, a pediatrician or a surgeon could receive credit for documented hours sponsored
by the American Academy of Family Practice.

What if T have earned the AMA Physician Recognition Award or have been recertifled by my
specialty board? Would that count for my continuing competency hours?

Yes. Provided the Board has documented proof that the requirements to obtain the AMA award (or

other similar awards) or specialty board certification are equal to or exceed those required for
renewal of licensure. It would only be necessary to submit evidence of having such an award or
certification.

What if I am newly licensed? Do I still have to obtain the full 60 hours of continued
competency?

No. There is an exemption for those persons and for anyone practicing solely without pay in a
practice (free clinic, rescue squad, etc.) that is under the direction of a fully licensed physician.

What if I become fll or incapacitated and unable to complete my continuing competency
requirements prior to renewal?

Upon written request from the practitioner explaining the circumstances, the Board may grant an
extension or exemption for all or part of the required hours.

What if I am now retired and don't want to obtain continuing competency hours but don't want
to give up my license?

You may request an inactive license from the Board, beginning with your next renewal. It is
important to note that holding an inactive license does not authorize anyone to engage in the
practice of medicine, osteopathy, podiatry or chiropractic in Virginia. If you intend to practice at
all in Virginia, even on a part-time or non-compensatory basis, you must retain your active license.

What happens if I take inactive licensure status and later decide to reactivate?

A practitioner seeking to reactivate a license must pay the active renewal fee and obtain the number
of hours which would have be required for the years in which the license was inactive (not to exceed
four years). If the practitioner has not been engaged in active practice for more than four years,
he/she must pass a special purpose examination in his area of licensure.
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S.

Questions and Answers on Continuing Competency Requirements
for the Virginia Board of Medicine

When must I have the required number of continuing competency hours completed in order to

renew my license?

In your birth month in even years. You will be required to sign a certification on your renewal form
that you have met the continuing competency requirements. Falsification on the renewal form is a
violation of law and may subject you to disciplinary action,

Am I required to send in evidence of my continuing competency hours at the time I renew?

No. The Board will randomly select licensees for a post-renewal audit. If selected, you would be
notified by mail that documentation is required and given a time frame within which to comply.

When do the continuing competency requirements begin?

Hours must be obtained within the two years immediately preceding renewal. You may not count any
hours obteined prior to 24 months preceding renewal nor may you carry over excess hours to the
following biennium.

Who maintains the required documents for verification of continuing competency?
Hours?

It is the practitioner's responsibility to maintain the certificates and any other continuing competency
forms or records for six years following renewal in-2002-and-thereafler. Do not send any forms or
documents to the Board of Medicine unless requested to do so.

What are "Type 1" hours?

Type 1 hours (at least 30 each biennium) are those that can be documented by an accredited sponsor
or organization sanctioned by the profession. If the sponsoring organization does not award a
participant with a dated certificate indicating the activity or course taken and the number of hours
earned, the practitioner is responsible for obtaining a letter on organizational letterhead verifying the
hours and activity. All 60 continuing competency hours each biennium may be Type 1 hours.

What are "Type 2" hours?

Type 2 hours (no more than 30 each biennium) are those earned in self-study, attending
professionally related meetings, research and writing for a journal, learning a new procedure, sitting
with the hospital ethics panel, etc. They are activities chosen by the practitioner based on assessment
of his/er practice. They do not have to be sponsored by an accrediting organization, but must be
recorded by the practitioner on the form provided by the Board.

Where do I obtain the instructions and forms for continuing competency requirements?

Forms and instructions can be ‘downloaded from the Board's website at:

www.dhp.virginia.gov/medicine/medicine_forms.htm. Records may be maintained electronically, but
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copies of documentation and forms will be necessary if a practitioner is audited following a renewal
cycle. Forms may also be copied.

Is it possible for a practitioner to earn accredited hours that are sanctioned by the profession
but are outside the specialty area in which he/she practices?

Yes. For example, a pediatrician or a surgeon could receive credit for documented hours sponsored
by the American Academy of Family Practice.

What if T have earned the AMA Physician Recognition Award or have been recertified by my
specialty board? Would that count for my continuing competency hours?

Yes. Provided the Board has documented proof that the requirements to obtain the AMA award (or

other similar awards) or specialty board certification are equal to or exceed those required for
renewal of licensure. It would only be necessary to submit evidence of having such an award or
certification. '

What if I am newly licensed? Do I still have to obtain the full 60 hours of continued
competency?

No. There is an exemption for those persons and for anyone practicing solely without pay in a
practice (free clinic, rescue squad, etc.) that is under the direction of a fully licensed physician.

What if I become ill or incapacitated and unable to complete my continuing competency
requirements prior to renewal?

Upon written request from the practitioner explaining the circumstances, the Board may grant an
extension or exemption for all or part of the required hours.

What if T am now retired and don't want to obtain continuing competency hours but don't want
to give up my license?

You may request an inactive license from the Board, beginning with your next renewal. It is
important to note that holding an inactive license does not authorize anyone to engage in the
practice of medicine, osteopathy, podiatry or chiropractic in Virginia. If you intend to practice at
all in Virginia, even on a part-time or non-compensatory basis, you must retain your active license.

What happens if I take inactive licensure status and later decide to reactivate?

A practitioner seeking to reactivate a license must pay the active renewal fee and obtain the number
of hours which would have be required for the years in which the license was inactive (not to exceed
four years). If the practitioner has not been engaged in active practice for more than four years,
he/she must pass a special purpose examination in his area of licensure.



34
Virginia Board of Medicine Guidance Document 85-18
Practitioner’s Help Section used in Practitioner Profile Revised:

Practitioner’s Help Section
Active License: Licensee may practice medicine, osteopathic medicine, or podiatry in Virginia.

Address of Record: The address that the licensee provides the Board to receive official
communication including renewal of license, licenses, notices, or other essential written
communication. This address is not subject to public disclosure under the Freedom of
Information Act and will not be sold or distributed for any other purpose.

Administrative Proceeding: Pursuant to the Virginia law, an informal conference or formal
hearing in order to adjudicate a matter before the Board. (See §§ 2.2-4019 and 2.2-4020, and
Chapter 29 of Title 54 of the Code of Virginia).

Admitting Privileges: The level of privilege that allows the licensee to admit patients under his
or her care at that particular hospital.

Board Certified: Licensee has met the requirements for eertification as defined by the American
Board of Medical Specialties (AMBS), the Bureau of Osteopathic Specialists of the American
Osteopathic Association (AOA), the American Board of Multiple Specialties in Podiatry
(ABMSP), or the Council on Podiatric Medical Education of the American Podiatric Medical
Association. Certification status can be checked on medical doctors and doctors of osteopathy
through the ABMS website www.abms.org "Who's Certified" or verbal verification is available
through the ABMS toll-free telephone service, 1-866-ASK-ABMS. The AOA lists doctors of
osteopathy that have attained certification. If you wish to contact the AOA you can visit their
website: www.osteopathic.org or call them at 800-621-1773. The Council on Podiatric Medical
Education of the American Podiatric Medical Association recognizes board certification from the
American Board of Podiatric Surgery and the American Board of Podiatric Orthopedics and
Primary Podiatric Medicine. You can contact the American Board of Podiatric Orthopedics and
Primary Podiatric Medicine at their website www.abpoppm.org or at 310-891-0100 to find out if
a podiatrist is certified. Certification status oan be checked on podiatrists through the American
Board of Multiple Specialties in Podiatry online at www.abmsp.org or if you wish verbal
confirmation, call 1-888-852-1422, The ABMSP offers this service free of charge.

Conclusions of Law: A determination by the Board about whether a practitioner violated the
law and/or regulation.

Continuing Education: The additional training the licensee pursues. TYPE I (accredited,
sponsored activities) and TYPE II (self-study, teaching, non-approved courses, presentations,
conferences). Beginning with 2002 renewals, 60 hours are required. A minimum of thirty of
those hours must be TYPE L

E-mail: For Help with the Website - info@vahealthprovider.com

Emergency Contact Information: The law requires an email address and fax number be
provided, if available. This information will be used solely for the rapid dissemination of
information to doctors in the event of a public health emergency; it is not for release to the public.
As with all aspects of the profile, this information must be updated within thirty days of any
change.
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Fax: 804-527-4461 Attn: Data Cali Center

Findings of Fact: The facts as determined by the Board pursuant to the evidence and testimony
presented at the administrative proceeding or as agreed to in a consent order.

Formal Hearing: A "trial-like" proceeding at which the Board receives evidence and testimony
regarding allegations of possible violations (See §§ 2.2-4020 and 54.1-2920 of the Code for
Virginia). The practitioner may or may not appear at the hearing.

Hospital Affiliations: Any type of current relationship a licensee has with a hospital either as an
employee (W2 form), independent contractor (1099 form), or via type of privilege, not limited to
but including Courtesy, Locum tenens, Admitting, Emeritus, Honorary, Temporary, etc. The
definition of the various categories of privilege varies from hospital to hospital.

Inactive License: Licensee may not practice medicine, osteopathic medicine, or podiatry in
Virginia. Licensee pays a reduced renewal fee; however, the licensee is exempt from complying
with the Continuing Education requirements

Informal conference: A fact-finding meeting between an Informal Conference Committee of the
Board and a practitioner regarding allegations made by the Board, (See §§ 2.2-4019 and 54.1-
2400 (10) of the Code of Virginia). The practitioner may or may not actually appear before the
Committee.

Judgment: In the context of a malpractice claim, a judgment is an award by a court, with or
without a jury, to the plaintiff, in response to a lawsnit.

Law: Laws for the Physician Profile System are found in the Codle of Virginia as follows:

§54.1-2910.1. Certain data required.

A. The Board of Medicine shall require all doctors of medicine, osteopathy and podiatry to report
and shall make available the following information:

1. The names of the schools of medicine, osteopathy, or podiatry and the years of graduation;

2. Any graduate medical, osteopathic, or podiatric education at any institution approved by the
Accreditation Council for Graduation Medical Education, the American Osteopathic Association
or the Council on Podiatric Medical Education;

3. Any specialty board certification as approved by the American Board of Medical Specialties,
the Bureau of Osteopathic Specialists of the American Osteopathic Association, the American
Board of Multiple Specialties in Podiatry, or the Council on Podiatric Medical Education of the
American Podiatric Medical Association;

4. The number of years in active, clinical practice as specified by regulations of the Board;

5. Any hospital affiliations;
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6. Any appointments, within the most recent 10-year period, of the doctor to the faculty of a
school of medicine, osteopathy or podiatry and any publications in peer-reviewed literature
within the most recent five-year period and as specified by regulations of the Board;

7. The location and telephone number of any primary and secondary practice settings and the
approximate percentage of the doctor's time spent practicing in each setting, For the sole purpose
of expedited dissemination of information about a public health emergency, the doctor shall also
provide to the Board any e-mail address or facsimile number; however, such e-mail address or
facsimile number shall not be published on the profile database and shall not be released or made
available for any other purpose;

8. The access to any translating service provided to the primary and secondary practice settings of
the doctor;

9. The status of the doctor's participation in the Virginia Medicaid Program;

10. Any final disciplinary or other action required to be reported to the Board by health care
institutions, other practitioners, insurance companies, health maintenance organizations, and
professional organizations pursuant to §§ 54.1-2400.6, 54.1-2908, and 54.1-2909 that results in a
suspension or revocation of privileges or the termination of employment or a final order of the
Board relating to disciplinary action;

11. Conviction of any felony; and

12. Other information related to the competency of doctors of medicine, osteopathy, and podiatry,
as specified in the regulations of the Board.

B. In addition, the Board shall provide for voluntary reporting of insurance plans accepted and
managed care plans in which the doctor participates.

C. The Board shall promulgate regulations to implement the provisions of this section, including,
but not limited to, the release, upon request from a consumer, of such information relatingto a
specific doctor. The Board's regulations shall provide for reports to include all medical
malpractice judgments and medical malpractice settlements of more than $10,000 within the most
recent 10-year period in categories indicating the level of significance of each award or
settlement; however, the specific numeric values of reported paid claims shall not be released in
any individually identifiable manner under any circumstances. Notwithstanding this subsection, a
licensee shall report a medical malpractice judgment or medical malpractice settlement of less
than $10,000 if any other medical malpractice judgment or medical malpractice settlernent has
been paid by or for the licensee within the preceding 12 months.

D. This section shall not apply to any person licensed pursuant to §§ 54.1-2928.1, 54.1-2933.1,
54.1-2936, and 54.1-2937 or to any person holding an inactive license to practice medicine,
osteopathy, or podiatry.

(1998, c. 744; 1999, c. 573; 2000, c. 199; 2001, ¢. 199; 2001, Sp. Sess. I, ¢. 5; 2002, c.
38; 2004, cc. 64, 703; 2007, c. 861; 2008, c. 479.)
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Legal Documentation: A name change requires a copy of the court order indicating the name
change, marriage certificate, divorce decree, a letter from your lawyer, or a letter from the Social
Security office.

Mail: Board of Medicine’s mailing address:
Virginia Board of Medicine
ATTN: Data Call Center
Perimeter Center
9960 Mayiand Drive, Suite 300
Henrico, VA 23233-1463

Medicare Participating Provider: A licensee who contractually accepts the participating
provider fee schedule.

Notices or Statement of Particulars: Documents issued by the Board alleging violations of law
or regulation by a practitioner and scheduling a meeting with the Board or 8 Committee of the
Board to resolve the allegations. Notices and Statement of Particulars describe possible
violations. They are public documents and followed by an Order or decision letter disposing of
the allegations.

Optional Data Elements: These clements are not required by law or regulations but may
enhance your profile. These elements include:

Continuing Education

Days of Week at Practice Locations

E-mail Address

FAX number at Practice Locations

Health Insurance Plans/Managed Care Plans Accepted
Honors and Awards

Maiden name

Medicare participation

Security Verification

Website Address

Order: The document issued by the Board of Medicine indicating the Board’s decision that the
practitioner, as a matter of past or present fact, is or is not in violation of law or regulation.
Typically, an order resolves the allegations in the Notice, and contains findings of fact and
conclusions of law. It may impose a sanction or require some action by the practitioner. In some
cases, the Board’s decision is to dismiss the allegations in the Notice and such a decision is
usually stated in a letter. “Order” also applies to “Consent Orders” which are agreed to by the
practitioner, often without a meeting with the Board. Orders and letters containing the Board’s
resolution of allegations are public documents and copies are available,

Paid Claim: In the context of malpractice, a paid claim is a payment made to a person in
response to a claim. It may be in the form of a “judgment” or “settlement.”

Peer-Reviewed Literature: A journal or publication whose articles are reviewed and selected
by an editorial board comprised of individuals having attained similar certification, education,
training, and experience.
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Practice Address: A location where the licensee engages in practice of medicine, osteopathic
medicine, or podiatry regardless if patients are seen. Practitioners may designate a primary
practice address and additionai practice addresses.

Probation: A status whereby a practitioner maintains his license but must comply with the terms
and conditions required by the Board. The conditions may restrict the practice.

Regulation: Rules adopted by the Board to implement the Law. Regulations pertaining to the
Physician Profile are:

18VAC85-20-280. Required information.

A. In compliance with requirements of §54.1-2910.1 of the Code of Virginie, a doctor of
medicine, osteopathic medicine, or podiatry licensed by the board shall provide, tpon initial
request or whenever there is a change in the information that has been entered on the profile, the
following information within 30 days:

1. The address and telephone number of the primary practice setting and all secondary practice
settings with the percentage of time spent at each location;

2. Names of medical, osteopathic or podiatry schools and graduate medical or podiatric education
programs attended with dates of graduation or completion of training;

3. Names and dates of specialty board certification, if any, as approved by the American Board of
Medical Specialties, the Bureau of Osteopathic Specialists of the American Osteopathic
Association or the Council on Podiatric Medical Education of the American Podiatric Medical
Association;

4. Number of years in active, clinical practice in the United States or Canada following
completion of medical or podiatric training and the number of years, if any, in active, clinical
practice outside the United States or Canada;

3. The specialty, if any, in which the physician or podiatrist practices;

6. Names of hospitals with which the physician or podiatrist is affiliated;

7. Appointments within the past 10 years to medical or podiatry school faculties with the years of
service and academic rank;

8. Publications, not to exceed 10 in number, in peer-reviewed literature within the most recent
five-year period;

9. Whether there is access to translating services for non-English speaking patients at the primary
and secondary practice settings and which, if any, foreign languages are spoken in the practice;
10, Whether the physician or podiatrist participates in the Virginia Medicaid Program and
whether he is accepting new Medicaid patients;

11. A report on felony convictions including the date of the conviction, the nature of the
conviction, the jurisdiction in which the conviction occurred, and the sentence imposed, if any;
12, Final orders of any regulatory board of another jurisdiction that result in the denial, probation,
revocation, suspension, or restriction of any license or that results in the reprimand or censure of
any license or the voluntary surrender of a license while under investigation in a state other than
Virginia while under investigation, as well as any disciplinary action taken by a federal health
institution or federal agency; and

13. Any final disciplinary or other action required to be reported to the board by health care
institutions, other practitioners, insurance companies, health maintenance organizations, and
professional organizations pursuant to §§54.1-2400.6, 54.1-2908, and 54.1-2909 that resuits in a
suspension or revocation of privileges or the termination of employment.

B. Adjudicated notices and final orders or decision documents, subject to s 54.1-2400.2 F of the
Code of Virginia, shall be made available on the profile. Information shall be posted indicating
the availability of unadjudicated notices and of orders that have not yet become final.
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C. For the sole purpose of expediting dissemination of information about a public health
emergency, an email address or facsimile number shali be provided, if available. Such addresses
or numbers shall not be published on the profile and shall not be released or made available for
any other purpose.

18VAC85-20-285. Voluntary information.

A. The doctor may provide names of insurance plans accepted or managed care plans in which he
participates.

B. The doctor may provide additional information on hours of continuing education earned,
subspecialities obtained, honors or awards received.

18VAC85-20-290. Reporting of malpractice paid claims.

A. In compliance with requirements of §54.1-2910.1 of the Code of Virginia, a doctor of
medicine, osteopathic medicine, or podiatry licensed by the board shall report all medical
malpractice judgments and settlements of $10,000 of more in the most recent 10-year period
within 30 days of the initial payment. A doctor shall report a medical malpractice judgment or
settlement of less than $10,000 if any other medical malpractice judgment or settlement has been
paid by or for the licensee within the preceding 12 months. Each report of a seftlement or
judgment shall indicate:

1. The year the judgment or settlement was paid.

2. The specialty in which the doctor was practicing at the time the incident occurred that resulted
in the judgment or settlement.

3. The total amount of the judgment or settlement in United States dollars.
4. The city, state, and country in which the judgment or settlement occurred.

B. The board shall not release individually identifiable numeric values of reported judgments or
settlements but shall use the information provided to determine the relative frequency of
Jjudgments or settlements described in terms of the number of doctors in each specialty and the
percentage with malpractice judgments and settlements within the most recent 10-year period.
The statistical methodology used will include any specialty with more than 10 judgments or
settiements. For each specialty with more than 10 judgments or settlements, the top 16% of the
Jjudgments or settlements will be displayed as above average payments, the next 68% of the
judgments or settlements will be displayed as average payments, and the last 16% of the
judgments or settlements will be displayed as below average payments.

C. For purposes of reporting required under this section, medical malpractice judgment and
medical malpractice settlement shall have the meanings ascribed in § 54.1-2900 of the Code of
Virginia. A medical malpractice judgment or settlement shall include:

1. A lump sum payment or the first payment of multiple payments;

2. A payment made from personal funds;
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3. A payment on behalf of a doctor of medicine, osteopathic medicine, or podiatry by a
corporation or entity comprised solely of that doctor of medicine, osteopathic medicine, or
podiatry; or

4. A payment on bebalf of a doctor of medicine, osteopathic medicine or podiatry named in the
claim where that doctor is dismissed as a condition of, or in consideration of the settlement,
Jjudgment or release. If a doctor is dismissed independently of the settlement, judgment or
release, then the payment is not reportable.

18VAC85-20-300. Non-compliance or falsification of profile.

A. The failure to provide the information required by 18 VAC 85-20-280 and by 18 VAC 85-20-
290 within 30 days of the request for information by the board or within 30 days of a change in
the information on the profile may constitute unprofessional conduct and may subject the licensee
to disciplinary action by the board.

B. Intentionally providing false information to the board for the practitioner profile system shall
constitute unprofessional conduct and shall subject the licensee to disciplinary action by the
board.

Revocation: The loss of licensure. A practitioner’s license is revoked for a minimum of three
years before he is eligible to petition for reinstatement (except in the case of a mandatory
revocation. See § 54.1-2917 of the Code of Virginia). The practitioner cannot practice during the
period of revocation.

Self-designated practice area: The practice area in which the licensee declares a special
interest; i.e., family practice, pediatrics, urology, etc. Board Certification is not a requirement for
selecting a self-designated practice area.

Self-reported: The licensee has reported this information and assumes responsibility for its
accuracy and completeness. It has not been verified or confirmed by the Board of Medicine
however the Board reserves the right to audit or investigate.

Settlement: In the context of a paid malpractice claim, a settlement is an agreement between the
parties in which payment is made to the plaintiff to resolve the claim without proceeding to court,
A court may approve the settlement, but it is not an award of the court. A settlement does not
necessarily mean that the practitioner admits liability for damages sustained by the plaintiff.

Suspension: A practitioner’s license is suspended for a specified period of time. A practitioner
cannot practice until the suspension has been stayed, lifted or terminated by the Board,

Surrendered: By consent order, a practitioner agrees to surrender the license and the Board
accepts the surrender in lieu of further proceedings. The practitioner can then no longer lawfully
practice. "Surrendered" can also mean the surrender of the privilege to renew the license. This
privilege is available to a practitioner whose license has expired for less than two years. Upon
acceptance by the Board, the practitioner cannot renew the license without approval of the Board.
Permanent surrender of the license or the privilege to renew means the practitioner agrees never
to seek to regain the license and the ability to practice in Virginia.

Total US Dollar Amount: The value of the total amount of the paid claim in United States
funds.
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Virginia Notices and Orders: This section will either state that you have not been the subject of
a Virginia Board of Medicine Notice or Order and ask you to confirm or if you do have Virginia
notices and orders, a chronological listing will be available and the questionnaire will state that
you have had the opportunity to review the notices and orders listed and it is complete and true.
If you do have notices and orders and are completing the questionnaire online, you can select to
view the scanned documents of any notices and orders on file at the Board of Medicine if you
choose to. If completing a paper questionnaire, you can review attached copies of your notices
and orders immediately following the questionnaire. You are asked to confirm that the
information concerning notices and orders or lack of notices and orders pertaining to you is
accurate, true, and complete. If you select “false” the Board will investigate and you will be
contacted. Please note that selecting “true™ does not signify that you agree with any notices and
orders should you have them, it just signifies that the information provided is complete and you
were presented with the opportunity to review any notices and orders that pertain to you that are
on file at the Board of Medicine.
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Glossary of Terms

A

Active License: Licensee may practice medicine, osteopathic medicine, or podiatry in Virginia.

Administrative Proceeding: Pursuant to the Virginia law, an informal conference or formal
hearing in order to adjudicate a matter before the Board. (Sec §§ 2.2-4019 and 2.2-4020, and
Chapter 29 of Title 54 of the Code of Virginia).

Admitting Privileges: The level of privilege that allows the licensee to admit patients under his
or her care at that particular hospital.

Asgistance: If you have questions or comments, contact us at infoid/vahealthprovider.com

B

Board Certified: Licensee has met the requirements for certification as defined by the American
Board of Medical Specialties (AMBS), the Bureau of Osteopathic Specialists of the American
Osteopathic Association (AOA), the American Board of Multiple Specialties in Podiatry
(ABMSP), or the Council on Podiatric Medical Education of the American Podiatric Medical
Association, Certification status can be checked on medical doctors and doctors of osteopathy
through the ABMS website www.abms.org "Who's Certified" or verbal verification is available
through the ABMS toll-free telephone service, 1-866-ASK-ABMS. The AOA lists doctors of
osteopathy that have attained certification, If you wish to contact the AOA you can visit their
website: www.osteopathic.org or call them at 800-621-1773. The Council on Podiatric Medical
Education of the American Podiatric Medical Association recognizes board certification from the
American Board of Podiatric Surgery and the American Board of Podiatric Orthopedics and
Primary Podiatric Medicine. You cen contact the American Board of Podiatric Orthopedics and
Primary Podiatric Medicine at their website www.abpoppm.org or at 310-891-0100 to find out if
a podiatrist is certified. Certification status can be checked on podiatrists through the American
Board of Multiple Specialties in Podiatry online at www.abmsp.org or if you wish verbal
confirmation, call 1-888-852-1422. The ABMSP offers this service free of charge.

C

Conclusions of Law: A determination by the Board about whether a practitioner violated the law
and/or regulation.

Contact Us: If you have questions or comments, contact us at info@vahealthprovider.com

Continuing Education: The additional training the licensee pursues. TYPE I (accredited,
sponsored activities) and TYPE IT (self-study, teaching, non-approved courses, presentations,
conferences). Beginning with 2002 renewals, 60 hours are required. Thirty of those hours must be
TYPEL
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D

Data Collection in Progress: This message will appear under sections of recently required
information. By regulation, doctors have thirty days to provide requested information.

Data Entry In Progress: This message will appear when & doctor has submitted his information
to the Board via a paper questionnaire. Upon completion of data entry, a verification summary is
then sent to the doctor to confirm his information was entered correctly. If the doctor does not

notify the Board of any revisions within fourteen days, the information will automatically be
available on the website.

E

Expired: Status of license when it is no longer valid for use.

F

Feedback: The Virginia Board of Medicine is interested in what you think of the website, Please
e-mail your comments to us at

Felony: A criminal offense punishable with death or confinement in a state correctional facility.

Fellowship: Medical study program with specific training usually within the doctor's chosen field
of specialty.

Findings of Fact: The facts as determined by the Board pursuant to the evidence and testimony
presented at the administrative proceeding or as agreed to in a consent order.

Formal Hearing: A "trial-like" proceeding at which the Board receives evidence and testimony
regarding allegations of possible violations (See §§ 2.2-4020 and 54.1-2920 of the Code for
Virginia). The practitioner may or may not appear at the hearing,

H
Help: For Help with the website -
Hospital Affiliations: Any type of relationship a licensee has with a hospital either as an
employee, independent contractor, or via type of privilege, not limited to but including Courtesy,

Locum tenems, Admitting, Emeritus, Honorary, Temporary, etc. The definition of the various
categories of privilege varies from hospital to hospital.

I
Inactive License: Licensee may not practice medicine, osteopathic medicine, or podiatry in
Virginia. Licensee pays a reduced renewal fee; however, the licensee is exempt from complying
with the Continuing Education requirements

Informal conference: A fact-finding meeting between an Informal Conference Committee of the



Virginia Board of Medicine 44 Guidance Document 85-19
Glossary of Terms used in Practitioner Profile Revised: 11/22/2010

Board and a practitioner regarding allegations made by the Board. (See §§ 2.2-4019 and 54.1-
2400 (10) of the Code of Virginia). The practitioner may or may not actually appear before the
Committee.

Insurance Plans/Managed Care Plans: Doctors now have the option of listing up to ten
insurance plans/managed care plans they accept or participate in, You may wish to check with
your doctor and Insurance Plan/Managed Care Plan to ensure your doctor is & participating
provider.

Internship: Former requirement for additional training after the completion of medical school.
This additional training is now included as a post-graduate year of training (residency).

J

Judgment: In the context of a malpractice claim, a judgment is an award by a court, with or
without a jury, to the plaintiff, in response to a lawsuit.

L

Law: Laws for the Physician Profile System are found in the Code of Virginia as follows:

§54.1-2910.1. Certain data required.

A. The Board of Medicine shall require all doctors of medicine, osteopathy and podiatry to report
and shall make available the following information:

1. The names of the schools of medicine, osteopathy, or podiatry and the years of graduation;

2. Any graduate medical, osteopathic, or podiatric education at any institution approved by the
Accreditation Council for Graduation Medical Education, the American Osteopathic Association
or the Council on Podiatric Medical Education;

3. Any specialty board certification as approved by the American Board of Medical Specialties,
the Bureau of Osteopathic Specialists of the American Osteopathic Association, the American
Board of Multiple Specialties in Podiatry, or the Council on Podiatric Medical Education of the
American Podiatric Medical Association;

4. The number of years in active, clinical practice as specified by regulations of the Board;
5. Any hospital affiliations;

6. Any appointments, within the most recent 10-year period, of the doctor to the faculty of a
school of medicine, osteopathy or podiatry and any publications in peer-reviewed literature
within the most recent five-year period and as specified by regulations of the Board;

7. The location and telephone number of any primary and secondary practice settings and the
approximate percentage of the doctor's time spent practicing in each setting. For the sole purpose
of expedited dissemination of information about a public health emergency, the doctor shall also
provide to the Board any e-mail address or facsimile number; however, such e-mail address or
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facsimile number shall not be published on the profile database and shall not be released or made
available for any other purpose;

8. The access to any translating service provided to the primary and secondary practice settings of
the doctor;

9. The status of the doctor's participation in the Virginia Medicaid Program;

10. Any final disciplinary or other action required to be reported to the Board by health care
institutions, other practitioners, insurance companies, health maintenance organizations, and
professional organizations pursuant to §§ 54.1-2400.6, 54.1-2908, and 54.1-2909 that results in a
suspension or revocation of privileges or the termination of employment or a final order of the
Board relating to disciplinary action;

11, Conviction of any felony; and

12. Other information related to the competency of doctors of medicine, osteopathy, and podiatry,
as specified in the regulations of the Board.

B. In addition, the Board shall provide for voluntary reporting of insurance plans accepted and
managed care plans in which the doctor participates.

C. The Board shall promulgate regulations to implement the provisions of this section, including,
but not limited to, the release, upon request from a consumer, of such information relating to a
specific doctor. The Board's regulations shall provide for reports to include all medical
malpractice judgments and medical malpractice settlements of more than $10,000 within the most
recent 10-year period in categories indicating the level of significance of each award or
settlement; however, the specific numeric values of reported paid claims shall not be released in
any individually identifiable manner under any circumstances. Notwithstanding this subsection, a
licensee shiall report a medical malpractice judgment or medical malpractice settlement of less
than $10,000 if any other medical malpractice judgment or medical malpractice seitlement has
been paid by or for the licensee within the preceding 12 months.

D. This section shall not apply to any person licensed pursuant to §§ 54.1-2928.1, 54.1-2933.1,
54.1-2936, and 54.1-2937 or to any person holding an inactive license to practice medicine,
osteopathy, or podiatry.

(1998, c. 744; 1999, ¢. 573; 2000, c. 199; 2001, c. 199; 2001, Sp. Sess. I, ¢. 5; 2002, c.
38; 2004, cc. 64, 703; 2007, c. 861; 2008, c. 479.)

Licensee: A person who meets the requirements to have a license in the State of Virginia
M

Medicare Participating Provider: A licensee who contractually accepts the participating
provider fee schedule.

N
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Notices or Statement of Particulars: A "Notice and/or "Statement of Particulars” contains a
statement of charges that have not been proven. The Board will meet with the named practitioner
to discuss these charges and make a decision, or settle the charges with a consent order. After the
meeting, the Board may decide to exonerate the practitioner or dismiss the charges. Or, the Board
may decide that some or all of the charges are proven and a violation of law or regulation
occurred. If the evidence supports a violation, the Board may take appropriate action against the
license of the practitioner. Until the Board issues a decision (by letter, order or consent order) that
contains findings about these charges, they are not proven.

)

Optional Data Elements: Not required by law or regulations however, the physician has the
option of including these elements in his profile. These elements include:

Continuing Education

Days of Week at Practice Locations

Email Address

Fax number at Practice Locations

Honors and Awards

Maiden name

Medicare participation

Website Address

Order: The document issued by the Board of Medicine indicating the Board's decision that the
practitioner, as a matter of past or present fact, is or is not in violation of law or regulation.
Typically, an order resolves the allegations in the Notice, and contains findings of fact and
conclusions of law. It may impose a sanction or require some action by the practitioner. In some
cases, the Board's decision is to dismiss the allegations in the Notice and such a decision is
usually stated in a lefter. "Order" also applies to "Consent Orders" which are agreed to by the
practitioner, often without a meeting with the Board. Orders and letters containing the Board's
resolution of allegations are public documents and copies are available.

P

Paid Claim: In the context of malpractice, a paid claim is a payment made to a person in
response to a claim. It may be in the form of a "judgment"” or "settlement."

Peer-Reviewed Literature: A journal or publication whose articles are reviewed and selected by
an editorial board comprised of individuals having attained similar certification, education,
training, and experience.

Practice Address: A location where the licensee engages in practice of medicine, osteopathic
medicine, or podiatry regardless if patients are seen, Practitioners may designate a primary
practice address and additional practice addresses.

Practitioner Has Not Provided Information: This message appears when a doctor has not yet
completed his profile. By regulation, doctors have thirty days from the date of request from the
Board to provide the requested information.
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Probation: A status whereby a practitioner maintains his license but must comply with the terms
and conditions required by the Board. The conditions may restrict the practice.

R

Regulation: Rules adopted by the Board to implement the Law. Regulations pertaining to the
Physician Profile are:

18VACB85-20-280. Required information.

A. In compliance with requirements of §54.1-2910.1 of the Code of Virginia, a doctor of
medicine, osteopathic medicine, or podiatry licensed by the board shall provide, upon initial
request or whenever there is a change in the information that has been entered on the profile, the
following information within 30 days:

1. The address and telephone number of the primary practice setting and all secondary practice
settings with the percentage of time spent at each location;

2. Names of medical, osteopathic or podiatry schools and graduate medical or podiatric education
programs attended with dates of graduation or completion of training;

3. Names and dates of specialty board certification, if any, as approved by the American Board of
Medical Specialties, the Bureau of Osteopathic Specialists of the American Osteopathic
Association or the Council on Podiatric Medical Education of the American Podiatric Medical
Association;

4. Number of years in active, clinical practice in the United States or Canada following
completion of medical or podiatric training and the number of years, if any, in active, clinical
practice outside the United States or Canada;

5. The specialty, if any, in which the physician or podiatrist practices;

6. Names of hospitals with which the physician or podiatrist is affiliated;

7. Appointments within the past 10 years to medical or podiatry school faculties with the years of
service and academic rank;

8. Publications, not to exceed 10 in number, in peer-reviewed literature within the most recent
five-year period;

9. Whether there is access to translating services for non-English speaking patients at the primary
and secondary practice settings and which, if any, foreign languages are spoken in the practice;

10. Whether the physician or podiatrist participates in the Virginia Medicaid Program and
whether he is accepting new Medicaid patients;

11. A report on felony convictions including the date of the conviction, the nature of the
conviction, the jurisdiction in which the conviction occurred, and the sentence imposed, if any;
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12. Final orders of any regulatory board of another jurisdiction that result in the denial, probation,
revocation, suspension, or restriction of any license or that results in the reprimand or censure of
any license or the voluntary surrender of a license while under investigation in a state other than
Virginia while under investigation, as well as any disciplinary action taken by a federal health
institution or federal agency; and

13, Any final disciplinary or other action required to be reported to the board by health care
institutions, other practitioners, insurance companies, health maintenance organizations, and
professional organizations pursuant to §§ , and that results in a
suspension or revocation of privileges or the ten:nmatlon of employment.

B. Adjudicated notices and final orders or decision documents, subject to s ).2 F of the
Code of Virginia, shall be made available on the profile. Information shall be posted indicating
the availability of unadjudicated notices and of orders that have not yet become final.

C. For the sole purpose of expediting dissemination of information about a public health
emergency, an email address or facsimile number shall be provided, if available. Such addresses
or numbers shall not be published on the profile and shall not be released or made available for
any other purpose.

18VAC85-20-285. Voluntary information.

A. The doctor may provide names of insurance plans accepted or managed care plans in which he
participates.

B. The doctor may provide additional information on hours of continuing education earned,
subspecialities obtained, honors or awards received.

18VAC85-20-290. Reporting of malpractice paid claims.

A. In compliance with requirements of § of the Code of Virginia, a doctor of
medicine, osteopathic medicine, or podiatry licensed by the board shall report all medical
malpractice judgments and settlements of $10,000 or more in the most recent 10-year period
within 30 days of the initial payment. A doctor shall report a medical malpractice judgment or
settlement of less than $10,000 if any other medical malpractice judgment or settlement has been
paid by or for the licensee within the preceding 12 months. Each report of a settlement or
judgment shall indicate:

1. The year the judgment or settlement was paid.

2. The specialty in which the doctor was practicing at the time the incident occurred that resulted
in the judgment or settlement.

3. The total amount of the judgment or settlement in United States dollars.

4, The city, state, and country in which the judgment or settlement occurred.

B. The board shall not release individually identifiable numeric values of reported judgments or
settlements but shall use the information provided to determine the relative frequency of
judgments or settlements described in terms of the number of doctors in each specialty and the
percentage with malpractice judgments and settlements within the most recent 10-year period.
The statistical methodology used will include any specialty with more than 10 judgments or
settlements. For each specialty with more than 10 judgments or settlements, the top 16% of the
judgments or settlements will be displayed as above average payments, the next 68% of the



Virginia Board of Medicine 43 Guidance Document 85-19

Glossary of Terms used in Practitioner Profile Revised: 11/22/2010

judgments or settlements will be displayed as average payments, and the last 16% of the
judgments or settlements will be displayed as below average payments.

C. For purposes of reporting required under this section, medical malpractice judgment and
medical malpractice settlement shall have the meanings ascribed in § 54. of the Code of
Virginia. A medical malpractice judgment or settlement shall include:

1. A lump sum payment or the first payment of multiple payments;
2. A payment made from personal funds;

3. A payment on behalf of a doctor of medicine, osteopathic medicine, or podiatry by a
corporation or entity comprised solely of that doctor of medicine, osteopathic medicine, or
podiatry, or

4. A payment on behalf of a doctor of medicine, osteopathic medicine or podiatry named in the
claim where that doctor is dismissed as a condition of, or in consideration of the settlement,
judgment or release. If a doctor is dismissed independently of the settlement, judgment or

release, then the payment is not reportable.

18VAC85-20-300. Non-compliance or falsification of profile.

A. The failure to provide the information required by 18 VAC 85-20-280 and by 18 VAC 85-20-
290 within 30 days of the request for information by the board or within 30 days of a change in
the information on the profile may constitute unprofessional conduct and may subject the licensee
to disciplinary action by the board.

B. Intentionally providing false information to the board for the practitioner profile system shall
constitute unprofessional conduct and shall subject the licensee to disciplinary action by the
board.

Residency: Extended postgraduate training usually in relation to establishing a specialty field of
medical practice.

Revocation: The loss of licensure. A practitioner's license is revoked for a minimum of one year
before he is eligible to petition for reinstatement (except in the case of a mandatory revocation.
See § 54.1-2917 of the Code of Virginia). The practitioner cannot practice during the period of
revocation.

S

Self-designated practice area: The practice area in which the licensee declares a special interest;
i.e., family practice, pediatrics, urology, etc. Board Certification is not a requirement for selecting
a self-designated practice area.

Self-reported: The licensee has reported this information and assumes responsibility for its
accuracy and completeness. It has not been verified or confirmed by the Board of Medicine;
however the Board reserves the right to audit or investigate.

Settlement: In the context of a paid malpractice claim, a settlement is an agreement between the



Virginia Board of Medicine 50 Guidance Document 85-19

Glossary of Terms used in Practitioner Profile Revised: 11/22/2010

parties in which payment is made to the plaintiff to resolve the claim without proceeding to court.
A court may approve the settlement, but it is not an award of the court. A settlement does not
necessarily mean that the practitioner admits liability for damages sustained by the plaintiff.

Surrendered: By consent order, a practitioner agrees to surrender the license and the Board
accepts the surrender in lieu of further proceedings. The practitioner can then no longer lawfully
practice. "Surrendered" can also mean the surrender of the privilege to renew the license. This
privilege is available to a practitioner whose license has expired for less than two years, Upon
acceptance by the Board, the practitioner cannot renew the license without approval of the Board.
Permanent surrender of the license or the privilege to renew means the practitioner agrees never
to seek to regain the license and the ability to practice in Virginia.

Suspension: A practitioner's license is suspended for a specified period of time. A practitioner
cannot practice until the suspension has been stayed, lifted or terminated by the Board.
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My dear Delegate Bloxom:

You ask whether a proposed agreement between a hospital and zn orthopedic surgeon, under
which the surgeon would be employed directly by the hospital as a full-time member of its medical staff,
would violate any of the provisions of Title 54.1 of the Code ¢f Virginia pertaining to the practice of
medicine. You also ask whether the proposed employment is prohibited by statutes pertaining to .
professional corporations.

I. Facis

A nonstock, nonprofit corporation operates Northampron-Accomack Memarial Hospital (the
“Hospital”) in Nassawaddox, Virginia. The Hospital services two Eastern Shore counties. both of which
have widely dispersed populations and a relatively high percentage of patients who are indigent or whose
medical services are paid for by government programs. The closest other hospitals are 75 miles to the
notth. in Maryland. and 55 miles to the south. across the Chesapeake Bay. You state that the Hospital's
rural location has hampered its efforts to recruir physicians, particularly specialists,

Under the proposed agreement, the Hospital would employ an orthopedic surgeon. licensed by
the Commonwealth ta practice medicine, a3 a full-time member of jts medical statf, This physician would
be paid a salary by the Hospital. The Hospital would bill patients for the physician®s services and would
rezain all amounts collected. The physician would be permirted to exercise independent professional
judgment and would be solely responsible both for the medical care of patients and for the supervision
of any “technical™ employees of the Hospital who assist the physician in rendering medical services. I
assume that these “technical” employees could include unlicensed individuals who administer vacious
diagnostic tests and treatments ordered by physicians in accordance with Hospital protocois.

Il Applicable Statutes

A. Practice of Medicige

Articles | through 6. Chapter 29 of Tide 54.1, containing §§ 54.1-2900 through 54.1-2973.
. define the practice of medicine and other specialties regulated by the Board of Medicine (the “Board™),
- establish eligibility requirements for licensure in the Commonwealth and detail the unprofessional conduct

Suprsme Court Building = 101 Norm Eighm Streste Richmond, Virgima 23219+ 804 - 786-2071+804 « 373-8946 (V/TOD)
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that may subject a licensee of the Board to professional discipline.  Generally, the ““lplractice of
medicine or osteopathic medicine' means the prevention, diagnosis and treatment of human physical or-
mental ailments, conditions, diseases, pain or infirmities by any means or method.” Section 54, 1-2900.
Section 54.1-2901(6) provides that personnel employed by a physician, to whom the physician delegates
nondiscretionary duties for which the physician assumes responsibitity, are expressly excluded from the
definition of the practice of medicine and thus from the licensing requirements in Chapter 29, Sections
54.1-2902 and 54.1-2929 make it unlawful to practice medicine without 3 license. :

Section 54.1-2903 defines the practice of medicine as follovs:

Any person shali be regarded as practicing the healing arts who actually engages in such
practice as defined in this chapter, or who opens an office for such purpose, or who
advertises or announces to the public in any manner a readiness to practice or who uses
in connection with his name the words or letters “Doctor,” “Dr.,” “M.D.,” “D.0.,"”
“D.P.M.,” “D.C.,” “Healer,” “Physical Therapist,” “R.P.T.,” “P.T.,” “L.P.T.A.,"
“Clinical Psychologist,” or any other title, word, letter or designarion intending to
designate or imply that he is a practitloner of the healing arts or thar he is able to heal,
cure or relieve those suffering from any injury, deformity or disease,

Section 54.1-2964 defines certain standards of medical practice:

A. Any practitioner of the healing arts shall, prior to referral of a patient to any facility
or entity engaged in the provision of health-related services, appliances or devices,
including but not limited to physical therapy, hearing testing, or sale or fitting of hearing
aids or eyeglasses provide the patient with a potice in bold print that discloses any known
material financial interest of or ownership by the practitioner in such facility or entity and
states that the services, appliances or devices may be available from other suppliers in
the community. In making any such referral, the practitioner of the healing arts may
render such recommendations as he considers appropriate, but shall advise the patieat of
his freedom of choice in the selection of such facility or entity. This section shall not be
canstrued to permit any of the practices prohibited in § 54.1-2914,

Section 54.1-2914 details the grounds on which a physician may be considered guilty of
unprofessional conduct. The division of fees between surgeons and other physicians is prohibited by
§ 54.1-2962. Section 54.1-2962.1 provides:

No practitioner of the healing arts shall knowingly and willfully solicit or receive any
remuneration directly or indirectly, in cases or in kind, in return for referring an individual
or individuals to a facility or instirution as defined in § 37.1-179 or 2 hospital as defined in
§ 32.1-123. The Board shall adopt regulations as necessary to carry out the provisions of this
section. Such regulations shall exclude from the definition of “remuneration” any payments,
business arrangements, or payment practices not prohibited by Title 42, Section 1320a-7b {b)
of the United States Code, as amended, or any regulations promulgated pursuant theretq.
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The federal stamte o which § 54.1-2962.1 refers provides thar the prohibition ag:i;:st' :'-eceiving'
remuneration for patient referraly shall not apply to “any amount paid by an employer to an enployee
(whd has a bona fide emplayment relationship with such employer) for employment in the provision of
covered items or services.” 42 US.C. § 13202-70(b)(3)(B).

B. Professional Corporations

. Professional corporations are organized under Chapter 7 of Title 13.1, §§ 13.1-542 through 13.1-
556.

A “professional corporation” is defined i § 13.1-543(B) as

Section 13.1-546 provides:

No corporation organized and incorporated under this chapter may render professional services
except through its officers, empioyees and agenrs who are duly licensed or otherwise legally
authorized to render such professional services within this Commonwealth ...,

III. “Corporate Practice of Medicine” Doctrine Precluding Hospital Corporation's
jciz Adopted in Virgipla Statute q :

The courts in a number of other states have developed what is known as the “corporate practice
of medicine™ doctrine, holding that. since g corporation may not lawfully practice medicine, a corporarion
may not employ a doctor as an agent 1o practice medicine for it. Under the doctrine, a physician hired
by the corporation would aiso be unlawfully practicing medicine. See, €.8., Dr. Allison, Dentist, Inc. v,
Allison. 360 111 638, 196 N.E. 799 (1935); Parker v. Board of Denrat Examiners, 216 Cal, 285, 14 P.2d
67 (1932); see aiso Rockes v, Texas State Board of Medical Examiners, 287 S.W 24 190 (Tex. Civ. App.
1956). Those decisions were influenced primarily by statutory and public policy concerns thar the
medical community could be subject to commercial exploitation that would resuit in divided loyalties,
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motivated by profit and improper lay control over professional decisions. These concerns generally were
allayed by smucturing contractual relationships in which the physician maintaing an “independent
contractor” status with the hospital and sole control over diagnosis and trearment of the patienr, Although
there is'no court decision or statute in Virginia adopting the “corporate practice of medicins™ doctrine,}

“The fmthuVi:ginindnunondhmsuicdybtho‘cmpom practice of medicine™ doctrine has beer
recogmizad by the Reporr of the Department of Health and the Department of Health Professions on Commercial
Walk-In Medical Clinics in the Commonweaith: “The [ ican Medical Association) encourages states to considar
prohibitions on the *corporats practice of medicine,’ but in the view of the Task Force the use of the state's
regulatory authority to restrict physicians from affiliating with commercial corporationa may invite federsl scrutiny
under antitrust provisions of the Sherman and Federal Trade Commission Acts. In Virginia, statates prohibiting
physician practice in connection with commercial or mercantile establishmens were repealed in 1986." 2
H. & §. Docs., H. Doc. No, 45, at 18 (1990 Sess.). Under oue such repealed statute, § 54-278.1, it was unlawsul
for a physician to practice “as a iessee of any commercial or mercantile establishroent. ® Va. Capg ANN, id.
(Michie Repl. Vol. 1982).

Arguments favoring the existence of the “corporate practice of medicine™ doctrine in Virginia are predicated
only on inferencs, Fixsl.pmpomuoflhedomiuinfaiuumfmmlheﬁethtonlymindivid\nl.md
not & corporation, may be licensed to practice medicine. That fact, hawever, does not preclude & corporatien from
employing a licensed individual, See §§ 54.1-2901, 54.1-2902,

Second, proponents of the doctrine note that § 38.2-4319(C) states: “A licensed health maintensnes
orgmin:ionsh!lnotbadumedlobemgazedintheualﬂﬁlpncﬁea of medicire, All health care providers
associated wilh & bealth maintenance organization shall be subject to all provisions of law.” There is, however,
another explaneuon for this stacutory language. Health maintenance orgenizations (*HMOs") arrange, pay for or
reimburse costs of heaith carc services for its members or sarollees. See § 38.2-1303. Without the exception in

'§ 38.244319(C), HMO ecrollees or their physicians might argue that a refusal of an HMO's agent, presumably
unlicensed, to authorize reumbursement for certain medical services, such as extra days of hospiulization for a
routine operation, consurutes the unlawful practice of medicine by an unlicensed person.

Third, proponents of the “corporate practice of medicine™ doctrine cite § 54.1-2041, which provides express
authority for state-owned medical care institutions to employ licensed practitioaers, and infer from this language
that other institutions may not do so. However, § 54.1-2941 was enacted befors the repeal of other statutes
prohibiting physician practice in commercial or mercantile esublishments that mught have been construed to prohibit
corporate employment of physicians. Moreover, the Commonwealth may have a different relationship with patients
a stats institutions than private bospitals bave with their patients. Without the express suthority for state
employment of physicians in § 54.1-2941, patients treated in state facilities might claim their physicians had a
conflict of interests. This concem underscores the importance of all licensees’ maintaining their independent
professional judgment. whether employed in state or private institutions, but § 54.1-2941 does not preclude private
hospitals from empioying licensed physicikns under appropriste circumstances.

Further. Virginia’s professignal corporation statutes, §§ 13.1-542 through 13.1-556. apply to professicas in
addition to those practicing the bealing arts, and the availability of this corporats form has multiple purposes. It
wouid be overreaching to conclude that the statutory framework for professional corporations precludes
noaprofessional carporations from employing physicians. Indeed, other statutes iflustrate the General Assembly's
willinguess to prohibit employment relationships for other health care professionals. See, e.g., §§ 54.1-3208, 54.1-
3205.1, 54.1-2716 to 54.1-2718 (expressty prohibiting commercial or mercamuile employment of optometrists and
deatists). If the Genersl Assembly bad intended to impose a similar prohibition oa corporate employment of
physicians, it could bave done 3o in the same express manger.
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many Virginia hospitals desiring to renaig physicians’ services have contracteq with physicians a
independent contractors, See, e.g., Stars Circle Hosp. Corp. v. Curry, 173 va, 136, 3 S.E.2d 153
(193'9); 1954-1955 ATy GEN. ANN. REp. 146,

IV, P

In Virginia, a licensed professionai, such as a physician, may becoms 3 member of g nonstock
Corporation organized to render professional services. Section 13.1-544. Sucha professional corporation
likewise has specific sattory authority t empioy other persons licensed in the same profession to
provide professional services. See § 13.1-546.

A prior Opinion of this Office concludes that a foundation organized as a nonstock, nonprofic
corporation that has no members may employ physicians to provide medical care, 1nd not be deemed to
be practicing medicine unlawfully, as long as the physicians’ exerciss of professional judgmen i not
controlled or intluenced in ny way by the corporation. 1989 ATT'Y GEN. ANN. Rep, 283, 2852

& hospital which employed 1 physician might be engaging in the practice of medicine if there was « direct patient-
Physician relationship, but the bospital billed the patient for the Physician's services, Thy Opinion further
concludes that a physician baving direct access to the patient should have billed that patient directly. Coaversaly,

with more compiex corporate strucrures 9OW in use, sophisticated professional specialties, and maore
liability issues. it iy My opinion that this determination is more properly based on the physician's retention of
professional judgment, rather than on the extent of his patieat access or billing,
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You indicate that the proposed employment agresment berween the physician and the Hospiral
will give the physician exclusive control over decisions requirlng- professionai medica| judgmenr. Even

be engaging in the unlawful practice of medicine merely by paying a salary to the physician_

You also state that the proposed agreement would give the physician Supervisory responsibility
for unlicensed technical employees of the Hospital. Under § 54.1-2901(6), unlicensed individuals in the
personal employ of 2 physician to whom the physician delegates nondiscretionary duties are expreasiy
excluded from the definition of the practice of medicins. In the facts you present, however, the technical
personnel would be employees of the Hospiral. although supervised by the physician. Because the
activities of these employees would not automatically be excluded from the definition of the practice of
medicine, these unlicensed individuals must not engage in practices for which licensure is required. Ses
also § 54.1-111.

V1. Conclusion

Based ou the above, it is my opinion that Virginia statutes and court decisions allow the Hospital
to retain the physician as an employee, as long as the agreement authorizes the Physician to exercise
control over the diagnosis and treacment of the patient, the physician’s professional Judgment is not
improperly influenced by commercial or lay concerns and the physician-pacient relationship is not alteced.

Mary Sue Terry
Attorney General

With kindest regards, I am

6:32/54-214
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PROFESSIONS AND OCCUPATIONE: MEDICINE AND OTRER HEALING ARTS —
FHARMACY — DRUG CONTROL ACT - PERMITTING OF PHARMACIES. .

For-profit subsidiary corporations, wholly owned by general hospital operatod by
nonprofit tax-exempt hospital corporation, will not be engaging in unlawful peactics of
medielne or in unlawful practice of pharmacy by paying saiaries of ficsnsed physicians
and pharmaeisis amployed by them, as long ax physicinns exercise exclusiva control aver

tducislons requiring pralessional medical judgment, and pharmaclsts exerciss independent
. professional judgment in dispensing drugs.

May 22, 1995

‘The Honorable Jackie T. Stump -
Member, House of Delegates

You ask whether the formation by a nopprofis, tax-exempt hospital corporation of
swo for-profic subsidiary corporations for the purposes of employing physicians and oper-
ating a relafl pharmacy would violals any of the provislons of Title 54.1 of the Code of
Virginia pertainlng to the practice of elther medicine or pharmacy.

You relate thar a nonstock, nonpralil corporatlon operates a general hospital in
Southwest Virginiz. The hospital serves counties with widely dlspersed populations, and
& rolatively high percentage of tha patlents In these counties aro indigent or their medicat
services are pald by governmen: programs. You stare that sfforts to recrult physicians—in
partieular, specialists—havo bsan hindered due to the hospital’s rural location.

Under the proposed arrangement, the hospital would form a wholly awned for-
profit subsidiary corporation (“physician subsidiary”) to employ one or more physicians,
licensed by the Commonwealth to practice medicing, as full-time members of its medical
stafl. You atate that the physicians would bz employess of the physician subsidiary,
which would ba cantrolled by a board of direetors that msy congist af one or more
members of the board of directors of the hospital, as well as msmbers from the commu-
nity at large. The physician subsidlary would bill patiencs for the physicians' services and
would pay the physicinns’ salaries. If so directed by the board of the physiciam subsid-
iary. the hosplial would receive dividends from the physician subsidiary should is reve-
nues exceed operating cosis.

Physicians employed by the physician subsidiary would exercise their independent
professianal judgment, and would be solely responsible for the mediea) care of patients
and for the supervision of unlicensed technical employces administering diagnastic
ireatments and tests ordered hy the physicians in accordance with hospital or subsidiary
protocals,

You alsa relate that a separate for-profls subsidiary corporation (*pharmacy subsld-
fary") would be established to own and operate a retail pharmacy to meet the needs of
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both the haspital’s patients and the general publie. The pharmacy subsidiary would
employ a pharmacisi or pharmacisss, licensed by the Commanwaalth, to practice phar-
macy. An independent board of direciors would be appointed w diruct the scrvities of
the pharmacy subsldlary, aithough one or more of the members alsa may he members
of ths hospital’s board of directors. | assume tho pharmacy subsidinry would bill patiems
for pharmacy services and would rowin sl sums collechid. If a0 dlrectsd by the board
of the pharmacy subsidiary, the hospita) wonld recelve dividonds from the pharmacy
mubsidiary ahould i revenues excesd operating costs.!

Articles | through 6, Chapter 29 of Tiile 54,1, §§ 54.1-2900 through 54.1-2973,
define the praclicu of medicine and othor spacialiles regulated by the Board of Medicine,
and eaablish eligibility requirements for liconsure in the Commonwealth. Generally,
¥ ‘practice af medicine or osieopathic medicing’ means the provenyion, diagnosis and yeat-
men: of human physical or mental allmonts, conditions, diseases, pain or infirmities by
any moans or methad."* Sections 54.1-2902 and $4.1-2929 make it unlawiul to practice
medicine withour a |icense. Suction 54.1-111(A)(1) also provides thas it is “unlawfu) for
any persan, parinership, corparation or other enthty” to practice "a prafession or occupa-
tion withour haldipg a valid license as required by stanue or regulation.”

Prior opinians of the Attorney General conclude that a nonprofir hospital corpara-
tion and a foundarion organized as a nonstock, nonprofit corporation that has no members
may employ physiclans to provide medical care and not be deemed io bt practicing
madicine pnlawfully, as long as the physicians’ exercise of professional judgment Is not
controlled or influenced in any way by the corporations.*

You Indicate that the proposed employment arrangement berween Heensed physi-
clans and the physician subsidiary will give the physicianx sxcluslve contral over deci-
sions requiring prafessional medical judgment. Therefore, even though licensed physi-
clans would be emplayess of the physician subsidiary, it is my opinlon that the subsidiary
would not he engaging ln the unlawiful practice of medicine merely by paying the salarles
of those physiclans.

Chapter 33 aof Title 54.), §§ 54.1-3300 through 54.1-3319, defines the practice
of pharmacy, establishes eligibillly requirements for licensure in the Commonwualth, and
detnils unprofessional conduct that may subjuct a licenses of the Board of Pharmacy 1o
discipline. Section 54,1-3300 Includes the following definition:

"Practice of pharmacy* means ihe personal health service that is concerned
with 1he an and science of sulecting, procuring, recommending, adminis-
tering, proparing, compounding, packeging and dispensing of drugs, medi-
cines and devices used in the dingnosis, treatment, or prevention of
dincase, whether compoundud or dispensed on a prescription or otherwise
legally dispensod or distributed, and shall includc the proper and safe stor-
age and distribution of drugs, the maintonance of proper records and the
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reaponsibility of providing iaformatfon concerning dmgs and medicines and
thelr therapeutic valucs and uscs in the treaymem and prevention of dissase.

Secrion 54.1-3310 makes It unlawful to practice pharmacy without a license,

Secrion 54.1-3432 mates that “|e]vary pharmacy shall be uader the personal super-
vislon of a pharmacist on the premises of the pharmacy.” In § 54.1-3434, the Goneral
Assembly oxpressly anticipates that a pharmacist-in-charge may be employed by a phar-
macy owned by a tegal corporation or parmership. Thaz section petmits such an asrange-
ment, as long as the pharmacisi-in-charge applies for a permir, provides requesied infor-

- mation and retains ausharity to exsrcise professional judgmen in the dispensing of druga.

| assumme that the proposed employment arrangezent betwoen licensed pharmaciars
and tha pharmacy subnidiary will give the pharmacius exclusive control over decisions
regarding the dispensing of drugs. As long as licensed pharmacisis exerciss independent
professional judgment in the dispensing of drugs, & s my opinion that the pharmacy
substdiary will not be engaging In the unlawful practics of pharmacy mevely by paying
the salarles of thoss pharmaciss.

'] assume Wras the fectual detafls are such that the praposed arrangement would not vicla the
Practiioner Self-Referral Act. §§ 54.1-2410 through 54.1-2414, or applizable provisions of
§ 54.1-2962.1 (prohibhing solicitalion or receipt of remuneration In retur for patlent ceferral) and
} 54.1-2964 (disclosing interest or awnership in teferral fucifiies and clinical lsborawries), For
the purposes of this opinion, 1 als0 assums that the fucis are such tha the proposed arrangement
would be consistent wih the physicians’ obligations under § 1877 of the Sacial Securky Act, which
became effective for most purpases on January |, 1995, See 42 US.C.A. § 139500 (West Supp.
1995). "This federal statute prohibits s physiclan wha has a financlal rolationship with an entley
fram roferring Medicare patients to the eniily tn recalve any designated health sorvices. See i,
§ 1395nn(u)(1)(A). A financinl ratationship may exisy as an uwnesship or invesiment relationship
or In a compensation arrangemant whh an entity. See id. § 1395nn(a)z). Compensation arrange-
ments exise when (here ls any rrangement in which payment of any kind, ineluding a salary or
consulting fee, prares beiween a physician or x member of the phyaician's immediate family and
an entity, such 83 & hasphal. See id. § 1395nn(kX1).

Igeotinn 54.1-2900; see also § 54,1-2903,

prior opinlons nfthe Atorney General discuss in dotal] the scanies anad cnurt decisions penain-
ing to the practico of medicino. See Op. Va. AK'y Qen.: 1992 at 147: 1989 a 241,

iSee Op. Va. AW'y Gen.: 1992, supra. al 150: 1989, supra, a1 288, In Virgini. each health
regulatory board has it nwn basic law and has developed ragulalions applicable « the profcasions
it reguiatea. Judicial decisions thal poriain 1a & particutar health profession are appropristely basad
an stacuses and regulations pertinent to the profession ot issue, Bacause thers are significant differ-
unces among the satulss and regulpiions penaining ta each health profession, judicial decisiont
based an a particular profession's hiasic law and reguiations are not goneralizable across profes-
sions. For sxample, in il case of Virginie Beach 5.P.C.A., inc. v. South Hampton Roads Veisri-
nary Assaciation, & al., the Suprems Court of Virgink relied on specific regulations of the
Virginia Board of Velerinary Meicine to cunclude that an 5.P.C.A.'s operation af a (ull-servicu
veierinary clinie, desples smployment of » fully licensed veterinaclan, constituwd the unlawful
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practice of vererinary medicine. 229 Va. 345, 329 S £.2d 10 (1985). These regulations prohibied
the registeation of any animml faciliry unless the awner, parmer or officer of the facility was a
lleensed vatrinarian and, further, characicrized as “unprofossional condust” the forming, entering
or being employed hy a pastnarship or corpdration to pmatice veserinary medicine in which any
othet parmer or corporation officer la not a licensed vessrinarian. id. »1352-53,329 8 B.2d a8 12.
Since there are na similar sututary or regulatory pravisions peruining to the Board of Madicine
ar the Board of Pharmacy, tha Supfeme Court decision affecn only ifia Roard of Yetormary Madi-
cino. Further, as discussed in detall In a pricr opinion, smictes prohfblting physiclan practice in
conaectlon with commercial or mercantile estsblishmenis were repasied in 1986, Sez 1952 Op. Va.
A’y Gen., supra note 3, a1 151 n.1; see alro Ch. 87, 1986 Va. Acis Reg. Sees. 114,
Similarly, the Virglaia Supreme Court's decision in Rithoir v. Commonwealth was based on
staptes pertinant io the pracice of optomelyy; and did not involve the practice of medicine or phar-
macy. 194 Va. 339, 35 S.E24 210 (1945). . '
$8ection 54.1-3434 requires that *{n]o person shall conduct pharmacy withewe fivss obuaining
& pormik from the Board fof Pharmacy).” Thic sinuts requires that tha application for Yo permis
be**signed by » pharmaciss who will be in full sad actunl charge of the pharmacy u who wili
be fully ungagest in the practice of pharmcy ar the location dasignated on the application.”
Purthor, § 54.1-3434 expressly acviclpates that the pharmacy may have 8 cofpofale owner and
requires that the pharmacisi-In-charge he permiued (o exercise independant profesrional hudgment,
by providing: - ’
“The spplication shall show fe corporaie name and trade name and ahall Yt any pharmacist
in addition to the pharmacist-in-charge practicing a¢ the locatian indlcsted on the application.
_ =If the owner | other thon the pharmacisc making the application, th type of ownorstitp shall
e indicated and shail Hiet any parner or parmers, and, if 1 corporation, then ths corporats officers
- and dicecsors. Funher, if the ownér i oot a pharmacist, he shall not ahridge the sutharity of tha
plarmacis-in-charge (o exerciso profesatonal Judgment relating ta the dispensing of drugs in accor-
danca wih this act snd Bosrd reguistions, ]
*The permit shall be ismed only io the pharmaciss who signa the spplication a¢ the pharmacist- '
in-chorge and os such assumes the full responsivillcies for the legal operation of e pharmacy. This i
permit and responsibililics shall not be construed 1o nogase any responsibility of any pharmacist of '
other person.
"tg;cn ermination of practice by the pharmacist-in-charge, or upon any chamge in pmmhl? |
composition. ar upan the scquisition of the existing corparation by another person, the permit .
previously issued shall be immedisely surrendered| 1o the Board by the pharmacin-incharge o :
whom It was issued, or by his legal represenuarive, and an spplicatian for & new permit may be
mage ...~

=—
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Use of Confidential Consent Agreements

Pursuant to the provisions of Section 54.1-2400(14), the Board of Medicine may enter
into a confidential consent agreement with a practitioner only in cases involving minor
misconduct where there is little or no injury to a patient or the public and little likelihood
of repetition by the practitioner. The board cannot enter into a confidential consent
agreement if there is probable cause to believe the practitioner has (i) demonstrated gross
negligence or intentional misconduct in the care of patients or (if) conducted his practice
in such a manner as to be a danger to the health and welfare of his patients or the public.

The determination as to the appropriateness of a confidential consent agreement shall be

made by the Board and/or Board staff at the probable cause stage through a review and
recommendation by the Executive Director or Medical Review Coordinator. Eozeny

S

i r'a
]

bekalf-of-the-Beard: The types of cases that may be subject to the use of a confidential
consent agreement will include, but are not limited to, the following:

. Failure to complete required hours of continuing education

¢ Failure to complete the physician profile

* Advertising
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Agenda Item:  Board Action —Periodic review of regulation

Included in your agenda package:

e Copy of:

Chapter 15: Regulations Governing Delegation to an Agency
Subordinate

Chapter 20: Regulations Governing the Practice of Medicine,
Osteopathic Medicine, Podiatry and Chiropractic

» Copy of Periodic Review announcement

Action:

Recommend to the full Board retention of both chapters with no amendments to
Chapter 15 and only edits and clarifications for Chapter 20
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PTEITIE N ld Agencles | Governor

':JJ_IJJ--" REGULATORY TOWN HALL

Logged in a8

Elalne J. Yeatts
CLPTLEEY Department of Health Professions

Board of Medicine

LTI Regulations Governing the Practice of Medicine, Osteopathic Medicine,
Podiatry, and Chiropractic [18 VAC 85 - 20]

& Edit Review Review 1647

Periodic Revlew of this Chapter
Inc!udes a Small Buginess Impact Review

Date Flled: 4/30/2018 ]

Review Announcement ‘

Pursuant to Executive Order 17 (2014) and §§ 2.2-4007.1 and 2.2-4017 of the Code of Virginla,
: the Board of Medicine is conducting a periodic review and small business impact review of

18VAC85-20-10 et seq., Regulations Governing the Practice of Medicine, Osteopathic Medicine,

Podiatry, and Chiropractic.

The review of this reguiation will be guided by the principles in Executive Order 17 (2014).
http://dpb.virginia.gov/regs/EO 17 pdf

The purpose of this review is to determine whether this regulation should be repealed, amended,
or retained in its current form. Public comment is sought on the review of any issue relating to this
regulation, including whether the regulation (i) is necessary for the protection of public health,
safety, and welfare or for the economical performance of important governmental functions; (ii)
minimizes the economic impact on smail businesses in @ manner consistent with the stated
objectives of applicable law; and (jii) is clearly written and easily undsrstandabie.

The comment period begins May 28, 2018, and ends on June 27, 2018.

f

' Comments may be submitted online to the Virginia Regulatory Town Hall at
htip:/Awww.townhall.virginia.gov/L./Forums.cfm. Comments may also be sent to Elaine Yeatts,
Senior Policy Analyst, 8960 Mayland Drive, Henrico, VA 23233 Telephone: (804) 367-4688, FAX;
(804) 527-4434, email address: Elaine.yeatts@dhp.virginia.gov

Comments must include the commenter's name and address (physical or email) informatiorn in
order to receive a response to the comment from the agency. Following the close of the public

 comment period, a report of both reviews will be posted on the Town Hall and a report of the small
business impact review will be publighed in the Virginia Register of Regulations.

: Public Comment Period
Begin Date: 5/28/2018 End Date: 6/27/2018
Comments Received: 0
Review Result
Pending

Attormey General Certiflcation
Result of Review: Certified

http://townhall.virginia.gov/L/ViewPReview.cfm?PRid=1647 8/24/2018
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Commonwealth of Virginia

REGULATIONS

(GOVERNING DELEGATION TO AN AGENCY
SUBORDINATE

VIRGINIA BOARD OF MEDICINE

Title of Regulations: 18 VAC 85-15-10 et seq.

Statutory Authority: § 54.1-2400 of the Code of Virginia

Revised Date: July 27, 2005

9960 Mayland Drive, Suite 300 (804) 367-4600 (TEL)
Henrico, VA 23233-1463 (804) 527-4426 (FAX)

email: medbd@dhp.virginia.gov
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18VAC85-15-10. Decision to delegate informal fact-finding proceedings to an agency
subordinate.

In accordance with § 54.1-2400 (10) of the Code of Virginia, the board may delegate an informal
fact-finding proceeding to an agency subordinate upon determination that probable cause exists that
a practitioner may be subject to a disciplinary action.

18VAC85-15-20. Criteria for delegation.

Cases that may be delegated to an agency subordinate shall be limited to those involving:
1. The practitioner profile system;
2. Continuing competency;
3. Advertising;
4. Compliance with board orders;

5. Default on a federal or state-guaranteed educational loan or on a work-conditional scholarship
or grant for the cost of a health professional education; or

6. Failure to provide medical records.
18VAC85-15-30. Criteria for an agency subordinate.

A. An agency subordinate may include board members, professional staff or other persons
authorized and deemed by the board to be knowledgeable by virtue of their training and experience
in administrative proceedings involving the regulation and discipline of health professionals to
conduct an informal fact-finding proceeding.

B. The executive director shall maintain a list of appropriately qualified persons to whom an
informal fact-finding proceeding may be delegated.

C. The board may delegate to the executive director the selection of the agency subordinate who is
deemed appropriately qualified to conduct a proceeding based on the qualifications of the
subordinate and the type of case being heard.
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Commonwealth of Virginia

REGULATIONS

GOVERNING THE PRACTICE OF MEDICINE,
OSTEOPATHY, PODIATRY AND
CHIROPRACTIC

VIRGINIA BOARD OF MEDICINE

Title of Regulations: 18 VAC 85-20-10 et seq.

Statutory Authority: § 54.1-2400 and Chapter 29
of Title 54.1 of the Code of Virginia

Revised Date: May 2, 2018

9960 Mayland Drive, Suite 300 (804) 367-4600 (TEL)
Henrico, VA 23233-2463 (804) 527-4426 (FAX)

email: medbd@dhp.virginia.gov
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Part I. General Provisions.

18VAC85-20-10. Definitions.

A. The following words and terms when used in this chapter shall have the meanings ascribed to
them in §54.1-2900 of the Code of Virginia:

Board

Healing arts

Practice of chiropractic

Practice of medicine or osteopathic medicine
Practice of podiatry

B. The following words and terms when used in this chapter shall have the following meanings
unless the context clearly indicates otherwise:

"Approved institution" means any accredited school or college of medicine, osteopathic medicine,
podiatry, or chiropractic located in the United States, its territories, or Canada.

"Principal site" means the location in a foreign country where teaching and clinical facilities are
located.

18VAC85-20-20, Public Participation Guidelines.

A separate board regulation, 18VAC85-11, entitled Public Participation Guidelines, provides for
involvement of the public in the development of all regulations of the Virginia Board of Medicine.

18VAC85-20-21. Current addresses.

Each licensee shall furnish the board his current address of record. All notices required by law or by
this chapter to be mailed by the board to any such licensee shall be validly given when mailed to the
latest address of record given by the licensee. Any change in the address of record of the public
address, if different from the address of record, shall be furnished to the board within 30 days of
such change.

18VAC85-20-22. Required fees.

A, Unless otherwise provided, fees established by the board shall not be refundable,

B. All examination fees shall be determined by and made payable as designated by the board.

C. The application fee for licensure in medicine, osteopathic medicine, and podiatry shall be $302,
and the fee for licensure in chiropractic shall be $277.
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D. The fee for a temporary authorization to practice medicine pursuant to § 54.1-2927 B (i) and (ii)
of the Code of Virginia shall be $25.

E. The application fee for a limited professorial or fellow license issued pursuant to 18VAC85-20-
210 shall be $55. The annual renewal fee shall be $35. For renewal of a limited professorial or
fellow license in 2018, the fee shall be $30. An additional fee for late renewal of licensure shall be
$15.

F. The application fee for a limited license to interns and residents pursuant to 18VAC85-20-220
shall be $55. The annual renewal fee shall be $35. For renewal of a limited license to interns and
residents in 2018, the fee shall be $30. An additional fee for late renewal of licensure shall be $15.

G. The fee for a duplicate wall certificate shall be $15; the fee for a duplicate license shall be $5.

H. The fee for biennial renewal shall be $337 for licensure in medicine, osteopathic medicine, and
podiatry and $312 for licensure in chiropractic, due in each even-numbered year in the licensee's
birth month. An additional fee for processing a late renewal application within one renewal cycle
shall be $115 for licensure in medicine, osteopathic medicine, and podiatry and $105 for licensure
in chiropractic. For renewal of licensure in 2018, the fee shall be $270 for licensure in medicine,
osteopathic medicine, and podiatry and $250 for licensure in chiropractic.

L. The fee for requesting reinstatement of licensure or certification pursuant to § 54.1-2408.2 of the
Code of Virginia or for requesting reinstatement after any petition to reinstate the certificate or
license of any person has been denied shall be $2,000.

J. The fee for reinstatement of a license issued by the Board of Medicine pursuant to § 54.1-2904 of
the Code of Virginia that has expired for a period of two years or more shall be $497 for licensure
in medicine, osteopathic medicine, and podiatry ($382 for reinstatement application in addition to
the late fee of $115) and $472 for licensure in chiropractic ($367 for reinstatement application in
addition to the late fee of $105). The fee shall be submitted with an application for licensure
reinstatement,

K. The fee for a letter of verification of licensure shall be $10, and the fee for certification of grades
to another jurisdiction by the board shall be $25. Fees shall be due and payable upon submitting a
request for verification or certification to the board.

L. The fee for biennial renewal of an inactive license shall be $168, due in the licensee's birth
month. An additional fee for late renewal of licensure shall be $55 for each renewal cycle.

M. The fee for an application or for the biennial renewal of a restricted volunteer license shall be
$75, due in the licensee's birth month. An additional fee for late renewal of licensure shall be $25
for each renewal cycle. For renewal of a restricted volunteer license in 2018, the fee shall be $65.

N. The fee for a returned check shall be $35.

Part II. Standards of Professional Conduct.
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18VAC85-20-25. Treating and prescribing for self or family.

A. Treating or prescribing shall be based on a bona fide practitioner-patient relationship, and
prescribing shall meet the criteria set forth in § 54.1-3303 of the Code of Virginia.

B. A practitioner shall not prescribe a controlled substance to himself or a family member, other
than Schedule VI as defined in § 54.1-3455 of the Code of Virginia, unless the prescribing occurs in
an emergency situation or in isolated settings where there is no other qualified practitioner available
to the patient, or it is for a single episode of an acute illness through one prescribed course of
medication.

C. When treating or prescribing for self or family, the practitioner shall maintain a patient record
documenting compliance with statutory criteria for a bona fide practitioner-patient relationship.

18VAC85-20-26. Patient records.

A. Practitioners shall comply with provisions of § 32.1-127.1:03 of the Code of Virginia related to
the confidentiality and disclosure of patient records.

B. Practitioners shall provide patient records to another practitioner or to the patient or his personal
representative in a timely manner in accordance with provisions of § 32.1-127.1:03 of the Code of
Virginia.

C. Practitioners shall properly manage patient records and shall maintain timely, accurate, legible
and complete patient records.

D. Practitioners shall maintain a patient record for a minimum of six years following the last patient
encounter with the following exceptions:

1. Records of a minor child, including immunizations, shall be maintained until the child reaches
the age of 18 or becomes emancipated, with a minimum time for record retention of six years from
the last patient encounter regardless of the age of the child; or

2. Records that have previously been transferred to another practitioner or health care provider or
provided to the patient or his personal representative; or

3. Records that are required by contractual obligation or federal law [may need] to be maintained
for a longer period of time.

E. From October 19, 2005, practitioners shall post information or in some manner inform all
patients concerning the time frame for record retention and destruction. Patient records shall only
be destroyed in a manner that protects patient confidentiality, such as by incineration or shredding,

F. When a practitioner is closing, selling or relocating his practice, he shall meet the requirements
of § 54.1-2405 of the Code of Virginia for giving notice that copies of records can be sent to any
like-regulated provider of the patient's choice or provided to the patient.

18VAC85-20-27. Confidentiality.
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A. A practitioner shall not willfully or negligently breach the confidentiality between a practitioner
and a patient. A breach of confidentiality that is required or permitted by applicable law or beyond
the control of the practitioner shall not be considered negligent or willful.

B. Unauthorized use or disclosure of confidential information received from the Prescription
Monitoring Program shall be grounds for disciplinary action.

18VAC85-20-28. Practitioner-patient communication; termination of relationship.
A. Communication with patients.

1. Except as provided in § 32.1-127.1:03 F of the Code of Virginia, a practitioner shall accurately
inform a patient or his legally authorized representative of his medical diagnoses, prognosis and
prescribed treatment or plan of care. A practitioner shall not deliberately make a false or misleading
statement regarding the practitioner’s skill or the efficacy or value of a medication, treatment, or
procedure prescribed or directed by the practitioner in the treatment of any disease or condition.

2. A practitioner shall present information relating to the patient’s care to a patient or his legally
authorized representative in understandable terms and encourage participation in the decisions
regarding the patient’s care.

3. Before surgery or any invasive procedure is performed, informed consent shall be obtained from
the patient in accordance with the policies cf the health care entity. Practitioners shall inform
patients of the risks, benefits, and alternatives of the recommended surgery or invasive procedure
that a reasonably prudent practitioner in similar practice in Virginia would tell a patient.

a. In the instance of a minor or a patient who is incapable of making an informed decision on his
own behalf or is incapable of communicating such a decision due to a physical or mental disorder,
the legally authorized person available to give consent shall be informed and the consent
documented.

b. An exception to the requirement for consent prior to performance of surgery or an invasive
procedure may be made in an emergency situation when a delay in obtaining consent would likely
result in imminent harm to the patient.

¢. For the purposes of this provision, “invasive procedure” shall mean any diagnostic or therapeutic
procedure performed on a patient that is not part of routine, general care and for which the usual
practice within the health care entity is to document specific informed consent from the patient or
surrogate decision-maker prior to proceeding,

4. Practitioners shall adhere to requirements of § 32.1-162.18 of the Code of Virginia for obtaining
informed consent from patients prior to involving them as subjects in human research, with the
exception of retrospective chart reviews.

B. Termination of the practitioner/patient relationship.
1. The practitioner or the patient may terminate the relationship. In either case, the practitioner shall

make a copy of the patient record available, except in situations where denial of access is allowed
by law.
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2. Except as provided in § 54.1-2962.2 of the Code of Virginia, a practitioner shall not terminate the
relationship or make his services unavailable without documented notice to the patient that allows
for a reasonable time to obtain the services of another practitioner.

18VAC85-20-29. Practitioner responsibility.

A. A practitioner shall not:

1. Knowingly allow subordinates to jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility. Practitioners shall delegate patient care
only to subordinates who are properly trained and supervised;

2. Engage in an egregious pattern of disruptive behavior or interaction in a health care setting that
interferes with patient care or could reasonably be expected to adversely impact the quality of care
rendered to a patient;

3. Exploit the practitioner/patient relationship for personal gain,

B. Advocating for patient safety or improvement in patient care within a health care entity shall not
constitute disruptive behavior provided the practitioner does not engage in behavior prohibited in A
2 of this section.

18VAC85-20-30. Advertising ethics.

A. Any statement specifying a fee, whether standard, discounted or free, for professional services
which does not include the cost of all related procedures, services and products which, to a
substantial likelihood, will be necessary for the completion of the advertised service as it would be
understood by an ordinarily prudent person shall be deemed to be deceptive or misleading, or both.
Where reasonable disclosure of all relevant variables and considerations is made, a statement of a
range of prices for specifically described services shall not be deemed to be deceptive or

misleading.

B. Advertising a discounted or free service, examination, or treatment and charging for any
additional service, examination, or treatment which is performed as a result of and within 72 hours
of the initial office visit in response to such advertisement is unprofessional conduct unless such
professional services rendered are as a result of a bona fide emergency. This provision may not be
waived by agreement of the patient and the practitioner.

C. Advertisements of discounts shall disclose the full fee that has been discounted. The practitioner
shall maintain documented evidence to substantiate the discounted fees and shall make such
information available to a consumer upon request.

D. A licensee shall disclose the complete name of the specialty board which conferred the
certification when using or authorizing the use of the term “board certified” or any similar words or
phrase calculated to convey the same meaning in any advertising for his practice.

E. A licensee of the board shall not advertise information which is false, misleading, or deceptive.
For an advertisement for a single practitioner, it shall be presumed that the practitioner is
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responsible and accountable for the validity and truthfulness of its content. For an advertisement
for a practice in which there is more than one practitioner, the name of the practitioner or
practitioners responsible and accountable for the content of the advertisement shall be documented
and maintained by the practice for at least two years.

F. Documentation, scientific and otherwise, supporting claims made in an advertisement shall be
maintained and available for the board’s review for at least two years.

18VAC85-20-40. Vitamins, minerals and food supplements.

A. The recommendation or direction for the use of vitamins, minerals or food supplements and the
rationale for that recommendation shall be documented by the practitioner. The recommendation or
direction shall be based upon a reasonable expectation that such use will result in a favorable patient
outcome, including preventive practices, and that a greater benefit will be achieved than that which
can be expected without such use,

B. Vitamins, minerals, or food supi:lements, or a combination of the three, shall not be sold,
dispensed, recommended, prescribed, or suggested in doses that would be contraindicated based on
the individual patient’s overall medical condition and medications.

C. The practitioner shall conform to the standards of his particular branch of the healing arts in the
therapeutic application of vitamins, minerals or food supplement therapy.

18VACB85-20-50. Anabolic steroids.

A practitioner shall not sell, prescribe, or administer anabolic steroids to any patient for other than
accepted therapeutic purposes.

18VAC85-20-60 to 18VAC85-20-70. [Repealed]
18VAC85-20-80. Solicitation or remuneration in exchange for referral.,

A practitioner shall not knowingly and willfully solicit or receive any remuneration, directly or
indirectly, in return for referring an individual to a facility or institution as defined in §37.2-100 of
the Code of Virginia, or hospital as defined in §32.1-123 of the Code of Virginia.

Remuneration shall be defined as compensation, received in cash or in kind, but shall not include
any payments, business arrangements, or payment practices allowed by Title 42, §1320a-7b(b) of
the United States Code, as amended, or any regulations promulgated thereto.

18VAC85-20-90. Pharmacotherapy for weight loss.

A. A practitioner shall not prescribe amphetamine, Schedule II, for the purpose of weight reduction
or control.

B. A practitioner shall not prescribe controlied substances, Schedules III through VI, for the purpose
of weight reduction or control in the treatment of obesity, unless the following conditions are met:
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1. An appropriate history and physical examination are performed and recorded at the time of
initiation of pharmacotherapy for obesity by the prescribing physician, and the physician reviews
the results of laboratory work, as indicated, including testing for thyroid function;

2. If the drug to be prescribed could adversely affect cardiac function, the physician shall review the
results of an electrocardiogram performed and interpreted within 90 days of initial prescribing for
treatment of obesity;

3. A diet and exercise program for weight loss is prescribed and recorded;

4. The patient is seen within the first 30 days following initiation of pharmacotherapy for weight
loss, by the prescribing physician or a licensed practitioner with prescriptive authority working
under the supervision of the prescribing physician, at which time a recording shall be made of blood
pressure, pulse, and any other tests as may be necessary for monitoring potential adverse effects of
drug therapy;

5. The treating physician shall direct the follow-up care, including the intervals for patient visits and
the continuation of or any subsequent changes in pharmacotherapy. Continuation of prescribing for
treatment of obesity shall occur only if the patient has continued progress toward achieving or
maintaining a target weight and has no significant adverse effects from the prescribed program.

C. If specifically authorized in his practice agreement with a supervising or collaborating physician,
a physician assistant or nurse practitioner may perform the physical examination, review tests, and
prescribe Schedules III through VI controlled substances for treatment of obesity, as specified in
subsection B of this section.

18VACS85-20-100. Sexual contact.

A. For purposes of § 54.1-2915 A 12 and A 19 of the Code of Virginia and this section, sexual
contact includes, but is not limited to, sexual behavior or verbal or physical behavior which:

1. May reasonably be interpreted as intended for the sexual arousal or gratification of the
practitioner, the patient, or both; or

2. May reasonably be interpreted as romantic involvement with a patient regardless of whether such
involvement occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for purposes of § 54.1-2915 A 19 of the Code of
Virginia is made on a case-by-case basis with consideration given to the nature, extent, and context
of the professional relationship between the practitioner and the person. The fact that a person is not
actively receiving treatment or professional services from a practitioner is not determinative of this
issue. A person is presumed to remain a patient until the patient-practitioner relationship is
terminated.

2. The consent to, initiation of, or participation in sexual behavior or involvement with a
practitioner by a patient does not change the nature of the conduct nor negate the statutory
prohibition,

10
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C. Sexual contact between a practitioner and a former patient.

Sexual contact between a practitioner and a former patient after termination of the practitioner-
patient relationship may still constitute unprofessional conduct if the sexual contact is a result of the
exploitation of trust, knowledge, or influence of emotions derived from the professional
relationship.

D. Sexual contact between a practitioner and a key third party shall constitute unprofessional
conduct if the sexual contact is a result of the exploitation of trust, knowledge or influence derived
from the professional relationship or if the contact has had or is likely to have an adverse effect on
patient care. For purposes of this section, key third party of a patient shall mean: spouse or partner,
parent or child, guardian, or legal representative of the patient.

E. Sexual contact between a medical supervisor and a medical trainee shall constitute
unprofessional conduct if the sexual contact is a result of the exploitation of trust, knowledge or

influence derived from the professional relationship or if the contact has had or is likely to have an
adverse effect on patient care.

18V AC85-20-105. Refusal to provide information.
A practitioner shall not willfully refuse to provide information or records as requested or required
by the board or its representative pursuant to an investigation or to the enforcement of a statute or
regulation,

Part IIl. Licensure: General and Educational Requirements.
18VAC85-20-110. [Repealed)
18VAC85-20-120, Prerequisites to licensure.
Every applicant for licensure shall:

1. Meet the educational requirements specified in 18VAC85-20-121 or 18VAC85-20-122 and the
examination requirements as specified for each profession in 18VAC85-20-140;

2. File the complete application and appropriate fee as specified in 18VAC85-20-22 with the
executive director of the board; and

3. File the required credentials with the executive director as specified below:
a. Graduates of an approved institution shall file:
(1) Documentary evidence that he received a degree from the institution; and

(2) A complete chronological record of all professional activities since graduation from professional
school, giving location, dates, and types of services performed.

11
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b. Graduates of an institution not approved by an accrediting agency recognized by the board shall
file:

(1) Documentary evidence of education as required by 18VAC85-20-122;

(2) A translation made and endorsed by a consul or by a professional translating service of all such
documents not in the English language; and

(3) A complete chronological record of all professional activities since graduation from professional
school, giving location, dates, and types of services performed.

18VAC85-20-121. Educational requirements: Graduates of approved institutions.

A. Such an applicant shall be a graduate of an institution that meets the criteria appropriate to the
profession in which he seeks to be licensed, which are as follows:

1. For licensure in medicine. The institution shall be approved or accredited by the Liaison
Committee on Medical Education or other official accrediting body recognized by the American
Medical Association, or by the Committee for the Accreditation of Canadian Medical Schools or its
appropriate subsidiary agencies or any other organization approved by the board.

2. For licensure in osteopathic medicine. The institution shall be approved or accredited by the
Bureau of Professional Education of the American Osteopathic Association or any other
organization approved by the board.

3. For licensure in podiatry. The institution shall be approved and recommended by the Council on
Podiatric Medical Education of the American Podiatry Podiatric Medical Association or any other
organization approved by the board.

B. Such an applicant for licensure in medicine, osteopathic medicine, or podiatry shall provide
evidence of having completed 12 months of satisfactory postgraduate training as an intern or
resident in one program or institution when such a program or institution is approved by an
accrediting agency recognized by the board for internship and residency training.

C. For licensure in chiropractic.

1. If the applicant matriculated in a chiropractic college on or after July 1, 1975, he shall be a
graduate of a chiropractic college accredited by the Commission on Accreditation of the Council of
Chiropractic Education or any other organization approved by the board.

2. If the applicant matriculated in a chiropractic college prior to July 1, 1975, he shall be a graduate
of a chiropractic college accredited by the American Chiropractic Association or the International
Chiropractic Association or any other organization approved by the board.

18VAC85-20-122. Educational requirements: graduates and former students of institutions
not approved by an accrediting agency recognized by the board.

12
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A. A graduate of an institution not approved by an accrediting agency recognized by the board
shall present documentary evidence that he:

1. Was enrolled and physically in attendance at the institution's principal site for a minimum
of two consecutive years and fulfilled at least half of the degree requirements while enrolled
two consecutive academic years at the institution's principal site,

2, Has fulfilled the applicable requirements of § 54.1-2930 of the Code of Virginia.

3. Has obtained a certificate from the Educational Council of Foreign Medical Graduates
(ECFMGQ), or its equivalent. Proof of licensure by the board of another state or territory of
the United States or a province of Canada may be accepted in lieu of ECFMG certification.

4. Has had supervised clinical training as a part of his curriculum in an approved hospital,
institution or school of medicine offering an approved residency program in the specialty
area for the clinical training received or in a program acceptable to the board and deemed a
substantially equivalent experience, if such training was received in the United States.

5. Has completed one year of satisfactory postgraduate training as an intern, resident, or
clinical fellow. The one year shall include at least 12 months in one program or institution
approved by an accrediting agency recognized by the board for internship or residency
training or in a clinical fellowship acceptable to the board in the same or a related field. The
board may substitute continuous full-time practice of five years or more with a limited
professorial license in Virginia and one year of postgraduate training in a foreign country in
lieu of one year of postgraduate training.

6. Has received a degree from the institution.

B. A former student who has completed all degree requirements except social services and
postgraduate internship at a school not approved by an accrediting agency recognized by the board
shall be considered for licensure provided that he:

1. Has fulfilled the requirements of subdivisions A 1 through 5 of this section;

2. Has qualified for and completed an appropriate supervised clinical training program as
established by the American Medical Association; and

3. Presents a document issued by the school certifying that he has met all the formal
requirements of the institution for a degree except social services and postgraduate
internship.

18VAC85-20-130. [Repealed]

18VAC85-20-131. Requirements to practice acupuncture.

A. To be qualified to practice acupuncture, licensed doctors of medicine, osteopathic medicine,

podiatry, and chiropractic shall first have obtained at least 200 hours of instruction in general and
basic aspects of the practice of acupuncture, specific uses and techniques of acupuncture, and
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indications and contraindications for acupuncture administration. At least 50 hours of the 200 hours
of instruction shall be clinical experience supervised by a person legally authorized to practice
acupuncture in any jurisdiction of the United States. Persons who held a license as a physician
acupuncturist prior to July 1, 2000, shall not be required to obtain the 50 hours of clinical
experience.

B. The use of acupuncture as a treatment modality shall be appropriate to the doctor's scope of
practice as defined in §54.1-2900 of the Code of Virginia,

Part IV. Licensure: Examination Requirements.

18VAC85-20-140. Examinations, general.

A. The Executive Director of the Board of Medicine or his designee shall review each application
for licensure and in no case shall an applicant be licensed unless there is evidence that the applicant
has passed an examination equivalent to the Virginia Board of Medicine examination required at the
time he was examined and meets all requirements of Part III (18VAC85-20-120 et seq.) of this
chapter. If the executive director or his designee is not fully satisfied that the applicant meets all
applicable requirements of Part III of this chapter and this part, he shall refer the application to the
Credentials Committee for a determination on licensure.

B. A Doctor of Medicine or Osteopathic Medicine who has passed the examination of the National
Board of Medical Examiners or of the National Board of Osteopathic Medical Examiners,
Federation Licensing Examination, or the United States Medical Licensing Examination, or the
examination of the Licensing Medical Council of Canada or other such examinations as prescribed
in §54.1-2913.1 of the Code of Virginia may be accepted for licensure.

C. A Doctor of Podiatry who has passed the National Board of Podiatric Medical Examiners
examination and has passed a clinical competence examination acceptable to the board may be
accepted for licensure.

D. A Doctor of Chiropractic who has met the requirements of one of the following may be accepted
for licensure:;

1. An applicant who graduated after January 31, 1996, shall document successful completion of
Parts I, IL, III, and IV of the Nationa! Board of Chiropractic Examiners examination (NBCE).

2. An applicant who graduated from January 31, 1991, to January 31, 1996, shall document
successful completion of Parts I, II, and IIT of the National Board of Chiropractic Examiners
examination (NBCE).

3. An applicant who graduated from July 1, 1965, to Fanuary 31, 1991, shall document successful
completion of Parts L, II, and III of the NBCE, or Parts I and II of the NBCE and the Special
Purpose Examination for Chiropractic (SPEC), and document evidence of licensure in another state
for at least two years immediately preceding his application.
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4. An applicant who graduated prior to July 1, 1965, shall document successful completion of the
SPEC, and document evidence of licensure in another state for at least two years immediately
preceding his application.

E. The following provisions shall apply for applicants taking Step 3 of the United States Medical
Licensing Examination or the Podiatric Medical Licensing Examination:

1. Applicants for licensure in medicine and osteopathic medicine may be eligible to sit for Step 3 of
the United States Medical Licensing Examination (USMLE) upon evidence of having passed Steps
1 and 2 of the United States Medical Licensing Examination (USMLE).

2. Applicants who sat for the United States Medical Licensing Examination (USMLE) shall provide
evidence of passing Steps 1, 2, and 3 within a 10-year period unless the applicant is board certified
in a specialty approved by the American Board of Medical Specialties or the Bureau of Osteopathic
Specialists of the American Osteopathic Association.

3. Applicants shail have completed the required training or be engaged in their final year of required
postgraduate training,

4. Applicants for licensure in podiatry shall provide evidence of having passed the National Board
of Podiatric Medical Examiners Examination to be eligible to sit for the Podiatric Medical
Licensing Examination (PMLEXIS) in Virginia.

18VAC85-20-150 to 18VAC85-20-200. [Repealed]

Part V. Limited or Temporary Licenses.
18VAC85-20-210. Limited licenses to foreign medical graduates.
A. A physician who graduated from an institution not approved by an accrediting agency
recognized by the board applying for a limited professorial license or a limited fellow license to
practice medicine in an approved medical school or college in Virginia shall:
1. Submit evidence of authorization to practice medicine in a foreign country.
2, Submit evidence of a standard Educational Commission for Foreign Medical Graduates
(ECFMQ) certificate or its equivalent. Such required evidence may be waived by the Credentials
Committee or its designee based on other evidence of medical competency and English proficiency.
3. Submit a recommendation from the dean of an accredited medical school in Virginia that the
applicant is a person of professorial or of fellow rank whose knowledge and special training meet
the requirements of §54.1-2936 of the Code of Virginia.
B. The limited professorial license or limited fellow license applies only to the practice of medicine

in hospitals and outpatient clinics where medical students, interns or residents rotate and patient
care is provided by the medical school or college recommending the applicant.
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1. The limited professorial license shall be valid for one year and may be renewed annually upon
recommendation of the dean of the medical school and upon continued full-time service as a faculty
member.

2. The limited fellow license shall be valid for one year and may be renewed not more than twice
upon the recommendation of the dean of the medical school and upon continued full-time
employment as a fellow.

C. An individual who has practiced with a limited professorial license for five continuous years may
have a waiver when applying for a full license to practice medicine in the Commonwealth of
Virginia. The limited professorial licensee applying for a full license shall meet the requirements of
18VAC85-20-120 and 18VAC85-20-122,

18VAC85-20-220. Temporary licenses to interns and residents.
A. An intern or resident applying for a temporary license to practice in Virginia shall:

1. Successfully complete the preliminary academic education required for admission to
examinations given by the board in his particular field of practice, and submit a letter of
confirmation from the registrar of the school or college conferring the professional degree, or
official transcripts confirming the professional degree and date the degree was received.

2, Submit a recommendation from the applicant's chief or director of graduate medical education of
the approved internship or residency program specifying acceptance. The beginning and ending
dates of the internship or residency shall be specified.

3. Submit evidence-of a standard Educational Commission for Foreign Medical Graduates
(ECFMG) certificate or its equivalent if the candidate graduated from a school not approved by an
accrediting agency recognized by the board.

B. The intern or resident license applies only to the practice in the hospital or outpatient clinics
where the internship or residency is served. Outpatient clinics in a hospital or other facility must be
a recognized part of an internship or residency program.

C. The intern or resident license shall be renewed annually upon the recommendation of the chief or
director of graduate medical education of the internship or residency program.

A residency program transfer request shall be submitted to the board in lieu of a full application.

D. The extent and scope of the duties and professional services rendered by the intern or resident
shall be confined to persons who are bona fide patients within the hospital or who receive treatment
and advice in an outpatient department of the hospital or outpatient clinic where the internship or
residency is served.

E. The intern and resident shall be responsible and accountable at all times to a fully licensed
member of the staff where the internship or residency is served. The intern and resident is
prohibited from employment outside of the graduate medical educational program where a full
license is required.
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F. The intern or resident shall abide by the respective accrediting requirements of the internship or
residency as approved by the Liaison Council on Graduate Education of the American Medical
Association, American Osteopathic Association, American Podiatric Medical Association, or
Council on Chiropractic Education.

18VAC85-20-225. Registration for voluntary practice by out-of-state licenses,

Any doctor of medicine, osteopathic medicine, podiatry or chiropractic who does not hold a license
to practice in Virginia and who seeks registration to practice under subdivision 27 of §54.1-2901 of
the Code of Virginia on a voluntary basis under the auspices of a publicly supported, all volunteer,
nonprofit organization that sponsors the provision of health care to populations of underserved
people shall:

1. File a complete application for registration on a form provided by the board at least five business
days prior to engaging in such practice. An incomplete application will not be considered;

2. Provide a complete record of professional licensure in each state in which he has held a license
and a copy of any current license;

3. Provide the name of the nonprofit organization, the dates and location of the voluntary provision
of services;

4. Pay a registration fee of $10; and

3. Provide a notarized statement from a representative of the nonprofit organization attesting to its
compliance with provisions of subdivision 27 of §54.1-2901 of the Code of Virginia.

18VAC85-20-226. Restricted volunteer license.

A. Any doctor of medicine, osteopathic medicine, podiatry or chiropractic who held an unrestricted
license issued by the Virginia Board of Medicine or by a board in another state as a licensee in good
standing at the time the license expired or became inactive may be issued a restricted volunteer
license to practice without compensation in a clinic that is organized in whole or in part for the
delivery of health care services without charge in accordance with §54.1-106 of the Code of

Virginia.

B. To be issued a restricted volunteer license, a doctor of medicine, osteopathic medicine, podiatry
or chiropractic shall submit an application to the board that documents compliance with
requirements of §54.1-2928.1 of the Code of Virginia and the application fee prescribed in
18VAC85-20-22.

C. The licensee who intends to continue practicing with a restricted volunteer license shall renew
biennially during his birth month, meet the continued competency requirements prescribed in
subsection D of this section, and pay to the board the renewal fee prescribed in 18VAC85-20-22.

D. The holder of a restricted volunteer license shall not be required to attest to hours of continuing

education for the first renewal of such a license. For each renewal thereafter, the licensee shall
attest to 30 hours obtained during the two years immediately preceding renewal with at least 15
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hours of Type 1 activities or courses offered by an accredited sponsor or organization sanctioned by
the profession and no more than 15 hours of Type 2 activities or courses.

Part VI. Renewal of License; Reinstatement.
18VACS85-20-230. Renewal of an active license.

A. Every licensee who intends to maintain an active license shall renew his license biennially
during his birth month, meet the continued competency requirements prescribed in 18VAC85-20-
235, and pay to the board the renewal fee prescribed in 18VAC85-20-22.

B. An additional fee to cover administrative costs for processing a late application shall be imposed
by the board as prescribed in subsection H of 18VAC85-20-22.

18VAC85-20-235. Continued competency requirements for renewal of an active license.

A. In order to renew an active license biennially, a practitioner shall attest to completion of at least
60 hours of continuing learning activities within the two years immediately preceding renewal as
follows:

1. A minimum of 30 of the 60 hours shall be in Type 1 activities or courses offered by an accredited
sponsor or organization sanctioned by the profession.

a. Type 1 hours in chiropractic shall be clinical hours that are approved by a college or university
accredited by the Council on Chiropractic Education or any other organization approved by the
board.

b. Type 1 hours in podiatry shail be accredited by the American Podiatric Medical Association, the
American Council of Certified Podiatric Physicians and Surgeons or any other organization
approved by the board.

2. No more than 30 of the 60 hours may be Type 2 activities or courses, which may or may not be
approved by an accredited sponsor or organization but which shall be chosen by the licensee to
address such areas as ethics, standards of care, patient safety, new medical technology, and patient
communication. Up to 15 of the Type 2 continuing education hours may be satisfied through
delivery of services, without compensation, to low-income individuals receiving services through a
local health department or a free clinic organized in whole or primarily for the delivery of health
services. One hour of continuing education may be credited for one hour of providing such
volunteer services. For the purpose of continuing education credit for voluntary service,
documentation by the health department or free clinic shall be acceptable.

B. A practitioner shall be exempt from the continuing competency requirements for the first
biennial renewal following the date of initial licensure in Virginia.

C. The practitioner shall retain in his records all supporting documentation for a period of six years
following the renewal of an active license.
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D. The board shall periodically conduct a random audit of its active licensees to determine
compliance. The practitioners selected for the audit shall provide all supporting documentation
within 30 days of receiving notification of the audit.

E. Failure to comply with these requirements may subject the licensee to disciplinary action by the
board.

F. The board may grant an extension of the deadline for continuing competency requirements for up
to one year for good cause shown upon a written request from the licensee prior to the renewal date.

G. The board may grant an exemption for all or part of the requirements for circumstances beyond
the control of the licensee, such as temporary disability, mandatory military service, or officially
declared disasters.

H. The board may grant an exemption for all or part of the requirements for a licensee who :

1. Is practicing solely in an uncompensated position, provided his practice is under the direction of a
physician fully licensed by the board; or

2. Is practicing solely as a medical examiner, provided the licensee obtains six hours of medical
examiner training per year provided by the Office of the Chief Medical Examiner,

18VACS85-20-236. Inactive license.

A doctor of medicine, osteopathic medicine, podiatry or chiropractic who holds a current,
unrestricted license in Virginia may, upon a request on the renewal application and submission of
the required fee, be issued an inactive license. The holder of an inactive license shall not be required
to maintain continuing competency requirements and shall not be entitled to perform any act
requiring a license to practice medicine, osteopathic medicine, pediatry or chiropractic in Virginia.

18VAC85-20-240. Reinstatement of an inactive or lapsed license.

A. A practitioner whose license has been lapsed for two successive years or more and who requests
reinstatement of licensure shall:

1. File a completed application for reinstatement;
2, Pay the reinstatement fee prescribed in 18VAC85-20-22; and

3. Provide documentation of having completed continued competency hours equal to the
requirement for the number of years, not to exceed four years, in which the license has been lapsed.

B. An inactive licensee may reactivate his license upon submission of the required application,
payment of the difference between the current renewal fee for inactive licensure and the current
renewal fee for active licensure, and documentation of having completed continued competency
hours equal to the requirement for the number of years, not to exceed four years, in which the
license has been inactive.
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C. If a practitioner has not engaged in active practice in his profession for more than four years and
wishes to reinstate or reactivate his license, the board may require the practitioner to pass one of the
following examinations. For the purpose of determining active practice, the practitioner shail
provide evidence of at least 640 hours of clinical practice within the four years immediately
preceding his application for reinstatement or reactivation.

1. The Special Purpose Examination (SPEX) given by the Federation of State Medical Boards.

2, The Comprehensive Osteopathic Medical Variable Purpose Examination—USA (COMVEX-
USA) given by the National Board of Osteopathic Examiners.

3. The Special Purposes Examination for Chiropractic (SPEC) given by the National Board of
Chiropractic Examiners.

4. A special purpose examination or other evidence of continuing competency to practice podiatric
medicine as acceptable to the board.

D. The board reserves the right to deny a request for reinstatement or reactivation to any licensee
who has been determined to have committed an act in violation of §54.1-2915 of the Code of
Virginia or any provisions of this chapter.

18VAC85-20-250 to 18VAC85-20-270. [Repealed)

Part VII. Practitioner Profile System.
18VACS85-20-280. Required information.
A. In compliance with requirements of §54.1-2910.1 of the Code of Virginia, a doctor of medicine,
osteopathic medicine, or podiatry licensed by the board shall provide, upon initial request or
whenever there is a change in the information that has been entered on the profile, the following
information within 30 days:

1. The address and telephone number of the primary practice setting and all secondary practice
settings with the percentage of time spent at each location;

2. Names of medical, osteopathic or podiatry schools and graduate medical or podiatric education
programs attended with dates of graduation or completion of training;

3. Names and dates of specialty board certification, if any, as approved by the American Board of
Medical Specialties, the Bureau of Osteopathic Specialists of the American Osteopathic Association
or the Council on Podiatric Medical Education of the American Podiatric Medical Association;

4. Number of years in active, clinical practice in the United States or Canada following completion
of medical or podiatric training and the number of years, if any, in active, clinical practice outside
the United States or Canada;

5. The specialty, if any, in which the physician or podiatrist practices;
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6. Names of hospitals with which the physician or podiatrist is affiliated;

7. Appointments within the past 10 years to medical or podiatry school faculties with the years of
service and academic rank;

8. Publications, not to exceed 10 in number, in peer-reviewed literature within the most recent five-
year period;

9. Whether there is access to translating services for non-English speaking patients at the primary
and secondary practice settings and which, if any, foreign languages are spoken in the practice;

10. Whether the physician or podiatrist participates in the Virginia Medicaid Program and whether
he is accepting new Medicaid patients;

11. A report on felony convictions including the date of the conviction, the nature of the conviction,
the jurisdiction in which the conviction occurred, and the sentence imposed, if any; and

12, Final orders of any regulatory board of another jurisdiction that result in the denial, probation,
revocation, suspension, or restriction of any license or that results in the reprimand or censure of
any license or the voluntary surrender of a license while under investigation in a state other than
Virginia while under investigation, as well as any disciplinary action taken by a federal health
institution or federal agency.

13. Any final disciplinary or other action required to be reported to the board by health care
institutions, other practitioners, insurance companies, health maintenance organizations, and
professional organizations pursuant to §§ 54.1-2400.6, 54.1-2908, and 54.1-2909 that results in a
suspension or revocation of privileges or the termination of employment.

B. Adjudicated notices and final orders or decision documents, subject to §54.1-2400.2 F of the
Code of Virginia, shall be made available on the profile. Information shall be posted indicating the
availability of unadjudicated notices and of orders that have not yet become final.

C. For the sole purpose of expediting dissemination of information about a public health
emergency, an email address or facsimile number shall be provided, if available. Such addresses or
numbers shall not be published on the profile and shall not be released or made available for any
other purpose.

18VAC85-20-285. Voluntary information,

A. The doctor may provide names of insurance plans accepted or managed care plans in which he
participates.

B. The doctor may provide additional information on hours of continuing education earned,
subspecialties obtained, and honors or awards received.

18VAC85-20-290. Reporting of medical malpractice judgments and settlements.
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A. In compliance with requirements of § 54.1-2910.1 of the Code of Virginia, a doctor of medicine,
osteopathic medicine, or podiatry licensed by the board shall report all medical malpractice
judgments and settlements of more than $10,000 in the most recent 10-year period within 30 days of
the initial payment. A doctor shall report a medical malpractice judgment or settlement of less than
$10,000 if any other medical malpractice judgment or settlement has been paid by or for the

licensee within the preceeding 12 months. Each report of a settlement or judgment shall indicate:

1. The year the judgment or settlement was paid.

2. The specialty in which the doctor was practicing at the time the incident occurred that resulted in
the judgment or settlement.

3. The total amount of the judgment or settlement in United States dollars.
4. The city, state, and country in which the judgment or settlement occurred.

B. The board shall not release individually identifiable numeric values of reported judgments or
settlements but shall use the information provided to determine the relative frequency of judgments
or settlements described in terms of the number of doctors in each specialty and the percentage with
malpractice judgments and settlements within the most recent 10-year period. The statistical
methodology used will include any specialty with more than 10 judgments or settlements. For each
specialty with more than 10 judgments or settlements, the top 16% of the judgments or settlements
will be displayed as above average payments, the next 68% of the judgments or settlements will be
displayed as average payments, and the last 16% of the judgments or settlements will be displayed
as below average payments.

C. For purposes of reporting required under this section, medical malpractice judgment and
medical malpractice settlement shall have the meanings ascribed in § 54.1-2900 of the Code of
Virginia. A medical malpractice judgment or settlement shall include:

1. A lump sum payment or the first payment of multiple payments;
2. A payment made from personal funds;

3. A payment on behalf of a doctor of medicine, osteopathic medicine, or podiatry by a corporation
or entity comprised solely of that doctor of medicine, osteopathic medicine, or podiatry; or

4. A payment on behalf of a doctor of medicine, osteopathic medicine or podiatry named in the
claim where that doctor is dismissed as a condition of, or in consideration of the settlement,
judgment or release. If a doctor is dismissed independently of the settlement, judgment or release,
then the payment is not reportable,

18VAC85-20-300. Noncompliance or falsification of profile.
A. The failure to provide the information required by 18VAC85-20-280 and 18VAC85-20-290
within 30 days of the request for information by the board or within 30 days of a change in the

information on the profile may constitute unprofessional conduct and may subject the licensee to
disciplinary action by the board.
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B. Intentionally providing false information to the board for the physician profile system shall
constitute unprofessional conduct and shall subject the licensee to disciplinary action by the board.

Part VIII. Office-Based Anesthesia.
18VACB85-20-310. Definitions.

"Advanced resuscitative techniques" means methods learned in certification courses for Advanced
Cardiopulmonary Life Support (ACLS), or Pediatric Advanced Life Support (PALS).

"Deep sedation" means a drug-induced depression of consciousness during which patients cannot be
easily aroused but respond purposefully following repeated or painful stimulation. The ability to
independently maintain ventilatory function may be impaired. Patients often require assistance in
maintaining a patent airway, and spontaneous ventilation may be inadequate. Cardiovascular
function is usually maintained.

"General anesthesia" means a drug-induced loss of consciousness during which patients are not
arousable even by painful stimulation. The ability to independently maintain ventilatory function is
often impaired. Patients often require assistance in maintaining a patent airway, and positive-
pressure ventilation may be required because of depressed spontaneous ventilation or drug-induced
depression of newromuscular function. Cardiovascular function may be impaired.

"Local anesthesia" means a transient and reversible loss of sensation in a circumscribed portion of
the body produced by a local anesthetic agent.

"Minimal sedation/anxiolysis" means a drug-induced state during which a patient responds
normally to verbal commands. Although cognitive function and coordination may be impaired,
ventilatory and cardiovascular functions are usually not affected.

"Moderate sedation/conscious sedation” means a drug-induced depression of consciousness during
which patients respond purposefully to verbal commands, either alone or accompanied by light
tactile stimulation. No interventions are usually required to maintain a patent airway, and
spontaneous ventilation is usually adequate. Cardiovascular function is usually maintained.

"Monitoring" means the continual clinical observation of patients and the use of instruments to
measure and display the values of certain physiologic variables such as pulse, oxygen saturation,
leve] of consciousness, blood pressure and respiration.

"Office-based" means any setting other than (i) a licensed hospital as defined in §32.1-123 of the
Code of Virginia or state-operated hospitals or (ii) a facility directly maintained or operated by the
federal government.

"Physical status classification" means a description used in determining the physical status of a
patient as specified by the American Society of Anesthesiologists. Classifications are Class 1 for a
normal healthy patient; Class 2 for a patient with mild systemic disease; Class 3 for a patient with
severe systemic disease limiting activity but not incapacitation; Class 4 for a patient with
incapacitating systemic disease that is a constant threat to life; and Class 5 for a moribund patient
not expected to live 24 hours with or without surgery.
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"Regional anesthesia" means the administration of anesthetic agents to a patient to interrupt nerve
impulses without the loss of consciousness and includes minor and major conductive blocks.

"Minor conductive block" means the injection of local anesthesia to stop or prevent a painful
sensation in a circumscribed area of the body (local infiltration or local! nerve block), or the block of
a nerve by refrigeration. Minor conductive nerve blocks include, but are not limited to, peribulbar
blocks, pudenal blocks and ankle blocks.

"Major conductive block" means the use of local anesthesia to stop or prevent the transmission of
painful sensations from large nerves, groups of nerves, nerve roots or the spinal cord. Major nerve
blocks include, but are not limited to epidural, spinal, caudal, femoral, interscalene and brachial
plexus.

"Topical anesthesia”" means an anesthetic agent applied directly to the skin or mucous membranes,
intended to produce a transient and reversible loss of sensation to a circumscribed area.

18VAC85-20-320. General provisions.
A, Applicability of requirements for office-based anesthesia.

1. The administration of topical anesthesia, local anesthesia, minor conductive blocks, or minimal
sedation/anxiolysis, not involving a drug-induced alteration of consciousness other than minimal
preoperative tranquilization, is not subject to the requirements for office-based anesthesia in this
part. A health care practitioner administering such agents shall adhere to an accepted standard of
care as appropriate to the level of anesthesia or sedation, including evaluation, drug selection,
administration, and management of complications.

2. The administration of moderate sedation/conscious sedation, deep sedation, general anesthesia, or
regional anesthesia consisting of a major conductive block is subject to these requirements for
office-based anesthesia in this part. The administration of 300 milligrams or more of lidocaine or
equivalent doses of local anesthetics shall be deemed to be subject to these requirements for office-
based anesthesia in this part.

3. Levels of anesthesia or sedation referred to in this chapter shall relate to the level of anesthesia or
sedation intended and documented by the practitioner in the preoperative anesthesia plan.

B. A doctor of medicine, osteopathic medicine, or podiatry administering office-based anesthesia or
supervising such administration shall:

1. Perform a preanesthetic evaluation and examination or ensure that it has been performed;
2. Develop the anesthesia plan or ensure that it has been developed;

3. Ensure that the anesthesia plan has been discussed with the patient or responsible party
preoperatively and informed consent has been obtained;

24



94

4. Ensure patient assessment and monitoring through the preprocedure, periprocedure, and post-
procedure phases, addressing not only physical and functional status, but also physiological and
cognitive status;

5. Ensure provision of indicated post-anesthesia care;

6. Remain physically present or immediately available, as appropriate, to manage complications and
emergencies until discharge criteria have been met; and

7. Document any complications occurring during surgery or during recovery in the medical record.

C. All written policies, procedures, and protocols required for office-based anesthesia shall be
maintained and available for inspection at the facility.

18VAC85-20-330. Qualifications of providers.

A. Doctors who utilize office-based anesthesia shall ensure that all medical personnel assisting in
providing patient care are appropriately trained, qualified and supervised, are sufficient in numbers
to provide adequate care, and maintain training in basic cardiopulmonary resuscitation.

B. All providers of office-based anesthesia shall hold the appropriate license and have the necessary
training and skills to deliver the level of anesthesia being provided.

1. Deep sedation, general anesthesia or a major conductive block shall be administered by an
anesthesiologist or by a certified registered nurse anesthetist. If a major conductive block is
performed for diagnostic or therapeutic purposes, it may be administered by a doctor qualified by
training and scope of practice.

2. Moderate sedation/conscious sedation may be administered by the operating doctor with the
assistance of and monitoring by a licensed nurse, a physician assistant or a licensed intern or
resident,

C. Additional training.

1. On or after December 18, 2003, the doctor who provides office-based anesthesia or who
supervises the administration of anesthesia shall maintain current certification in advanced
resuscitation techniques.

2. Any doctor who administers office-based anesthesia without the use of an anesthesiologist or
certified registered nurse anesthetist shall obtain four hours of continuing education in topics related
to anesthesia within the 60 hours required each biennium for licensure renewal, which are subject to
random audit by the board.

18VAC85-20-340. Procedure/anesthesia selection and patient evaluation.

A. A written protocol shall be developed and followed for procedure selection to include but not be
limited to:
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1. The doctor providing or supervising the anesthesia shall ensure that the procedure to be
undertaken is within the scope of practice of the health care practitioners and the capabilities of the
facility.

2. The procedure or combined procedures shall be of a duration and degree of complexity that shall
not exceed four hours and that will permit the patient to recover and be discharged from the facility
in less than 24 hours. The procedure or combined procedures may be extended for up to eight hours
if the anesthesia is provided by an anesthesiologist or a certified registered nurse anesthetist.

3. The level of anesthesia used shall be appropriate for the patient, the surgical procedure, the
clinical setting, the education and training of the personnel, and the equipment available. The choice
of specific anesthesia agents and techniques shall focus on providing an anesthetic that will be
effective and appropriate and will address the specific needs of patients while also ensuring rapid
recovery to normal function with maximum efforts to control post-operative pain, nausea, or other
side effects.

B. A written protocol shall be developed for patient evaluation to include but not be limited to:

1. The preoperative anesthesia evaluation of a patient shall be performed by the health care
practitioner administering the anesthesia or supervising the administration of anesthesia. It shall
consist of performing an appropriate history and physical examination, determining the patient's
physical status classification, developing a plan of anesthesia care, acquainting the patient or the
responsible individual with the proposed plan, and discussing the risks and benefits.

2. The condition of the patient, specific morbidities that complicate anesthetic management, the
specific intrinsic risks involved, and the nature of the planned procedure shall be considered in
evaluating a patient for office-based anesthesia.

3. Patients who have pre-existing medical or other conditions that may be of particular risk for
complications shall be referred to a facility appropriate for the procedure and administration of
anesthesia. Nothing relieves the licensed health care practitioner of the responsibility to make a
medical determination of the appropriate surgical facility or setting.

C. Office-based anesthesia shall only be provided for patients in physical status classifications for
Classes I, IT and III. Patients in Classes IV and V shall not be provided anesthesia in an office-based
setting.

18VAC85-20-350. Informed consent.

A. Prior to administration, the anesthesia plan shall be discussed with the patient or responsible
party by the health care practitioner administering the anesthesia or supervising the administration
of anesthesia. Informed consent for the nature and objectives of the anesthesia planned shall be in
writing and obtained from the patient or responsible party before the procedure is performed. Such
consent shall include a discussion of discharge planning and what care or assistance the patient is
expected to require after discharge. Informed consent shall only be obtained after a discussion of
the risks, benefits, and alternatives, contain the name of the anesthesia provider, and be documented
in the medical record.
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B. The surgical consent forms shall be executed by the patient or the responsible party and shall
contain a statement that the doctor performing the surgery is board certified or board eligible by one
of the American Board of Medical Specialties boards, the Bureau of Osteopathic Specialists of the
American Osteopathic Association, or the American Board of Foot and Ankle Surgery. The forms
shall either list which board or contain a statement that doctor performing the surgery is not board
certified or board eligible.

C. The surgical consent forms shall indicate whether the surgery is elective or medically necessary.
If a consent is obtained in an emergency, the surgical consent form shall indicate the nature of the
emergency.

18VAC85-20-360. Monitoring.

A. A written protocol shall be developed for monitoring equipment to include but not be limited to:
1. Monitoring equipment shall be appropriate for the type of anesthesia and the nature of the
facility. At a minimum, provisions shall be made for a reliable source of oxygen, suction,
resuscitation equipment and emergency drugs.

2. In locations where anesthesia is administered, there shall be adequate anesthesia apparatus and
equipment to ensure appropriate monitoring of patients. All equipment shall be maintained, tested
and inspected according to manufacturer's specifications, and backup power shall be sufficient to
ensure patient protection in the event of an emergency.

3. When anesthesia services are provided to infants and children, the required equipment,
medication and resuscitative capabilities shall be appropriately sized and calibrated for children.

B. To administer office-based moderate sedation/conscious sedation, the following equipment,
supplies and pharmacological agents are required:

1, Appropriate equipment to manage airways;

2. Drugs and equipment to treat shock and anaphylactic reactions;

3. Precordial stethoscope;

4. Pulse oximeter with appropriate alarms or an equivalent method of measuring oxygen saturation;
5. Continuous electrocardiograph;

6. Devices for measuring blood pressure, heart rate and respiratory rate;

7. Defibrillator; and

8. Accepted method of identifying and preventing the interchangeability of gases.
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C. In addition to requirements in subsection B of this section, to administer general anesthesia, deep
sedation or major conductive blocks, the following equipment, supplies and pharmacological agents
are required:

1. Drugs to treat malignant hyperthermia, when triggering agents are used;

2. Peripheral nerve stimulator, if 2 muscle relaxant is used; and

3. If using an anesthesia machine, the following shall be included:

a. End-tidal carbon dioxide monitor (capnograph);

b. In-circuit oxygen analyzer designed to monitor oxygen concentration within breathing circuit by
displaying oxygen percent of the total respiratory mixture;

¢. Oxygen failure-protection devices (fail-safe system) that have the capacity to announce a
reduction in oxygen pressure and, at lower levels of oxygen pressure, to discontinue other gases
when the pressure of the supply of oxygen is reduced;

d. Vaporizer exclusion (interlock) system, which ensures that only one vaporizer, and therefore only
a single anesthetic agent can be actualized on any anesthesia machine at one time;

e. Pressure-compensated anesthesia vaporizers, designed to administer a constant non-pulsatile
output, which shall not be placed in the circuit downstream of the oxygen flush valve;

f. Flow meters and controllers, which can accurately gauge concentration of oxygen relative to the
anesthetic agent being administered and prevent oxygen mixtures of less than 21% from being
administered;

g. Alarm systems for high (disconnect), low (subatmospheric) and minimum ventilatory pressures
in the breathing circuit for each patient under general anesthesia; and
h. A gas evacuation system.

D. A written protocol shall be developed for monitoring procedures to include but not be limited to:

1. Physiologic monitoring of patients shall be appropriate for the type of anesthesia and individual
patient needs, including continuous monitoring and assessment of ventilation, oXygenation,
cardiovascular status, body temperature, neuromuscular function and status, and patient positioning.

2. Intraoperative patient evaluation shall include continuous clinical observation and continuous
anesthesia monitoring.

3. A health care practitioner administering general anesthesia or deep sedation shall remain present
and available in the facility to monitor a patient until the patient meets the discharge criteria. A
health care practitioner administering moderate sedation/conscious sedation shall routinely monitor
a patient according to procedures consistent with such administration.
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18VAC85-20-370. Emergency and transfer protocols.

A. There shall be written protocols for handling emergency situations, including medical
emergencies and internal and external disasters. All personnel shall be appropriately trained in and
regularly review the protocols and the equipment and procedures for handling emergencies.

B. There shall be written protocols for the timely and safe transfer of patients to a prespecified
hospital or hospitals within a reasonable proximity. For purposes of this section, "reasonable
proximity" shall mean that a licensed general hospital capable of providing necessary services is
normally accessible within 30 minutes of the office. There shall be a written or electronic transfer
agreement with such hospital or hospitals.

18VAC85-20-380. Discharge policies and procedures.

A. There shall be written policies and procedures outlining discharge criteria. Such criteria shall
include stable vital signs, responsiveness and orientation, ability to move voluntarily, controlled
pain, and minimal nausea and vomiting.

B. Discharge from anesthesia care is the responsibility of the health care practitioner providing or
the doctor supervising the anesthesia care and shall only occur when:

1. The patient has met specific physician-defined criteria; and

2. The heaith care practitioner providing or the doctor supervising the anesthetic care has given the
order for discharge.

C. Written instructions and an emergency phone number shall be provided to the patient, Patients
shall be discharged with a responsible individual who has been instructed with regard to the
patient's care.

D. At least one person trained in advanced resuscitative techniques shall be immediately available
until all patients are discharged.

18VACB85-20-390. Reporting requirements.
The doctor administering the anesthesia or supervising such administration shall report to the board
within 30 days any incident relating to the administration of anesthesia that results in patient death,

either intraoperatively or within the immediate 72-hour postoperative period or in transport of a
patient to a hospital for a stay of more than 24 hours.

Part IX. Mixing, Diluting or Reconstituting of Drugs for Administration.
18VA(C85-20-400. Requirements for immediate-use sterile mixing, diluting or reconstituting.
A. For the purposes of this chapter, the mixing, diluting, or reconstituting of sterile manufactured
drug products when there is no direct contact contamination and administration begins within 10

hours of the completion time of preparation shall be considered immediate-use with the exception
of drugs in fat emulsion for which immediate use shall be one hour. If manufacturers’ instructions
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or any other accepted standard specifies or indicates an appropriate time between preparation and
administration of less than 10 hours, the mixing, diluting or reconstituting shall be in accordance
with the lesser time. No direct contact contamination means that there is no contamination from
touch, gloves, bare skin or secretions from the mouth or nose. Emergency drugs used in the
practice of anesthesiology and administration of allergens may exceed 10 hours after completion of
the preparation, provided administration does not exceed the specified expiration date of a multiple
use vial and there is compliance with all other requirements of this section.

B. Doctors of medicine or osteopathic medicine who engage in immediate-use mixing, diluting or
reconstituting shall:

1. Utilize the practices and principles of disinfection techniques, aseptic manipulations and solution
compatibility in immediate-use mixing, diluting or reconstituting;

2. Ensure that all personnel under their supervision who are involved in immediate-use mixing,
diluting or reconstituting are appropriately and properly trained in and utilize the practices and
principles of disinfection techniques, aseptic manipulations and solution compatibility;

3. Establish and implement procedures for verification of the accuracy of the product that has been
mixed, diluted, or reconstituted to include a second check performed by a doctor of medicine or
osteopathic medicine, or by a physician assistant or a registered nurse who has been specifically
trained pursuant to subdivision 2 of this subsection in immediate-use mixing, diluting, or
reconstituting. Mixing, diluting, or reconstituting that is performed by a doctor of medicine or
osteopathic medicine, or by a specifically trained physician assistant or registered nurse or mixing,
diluting, or reconstituting of vaccines does not require a second check;

4. Provide a designated, sanitary work space and equipment appropriate for aseptic manipulations;

5. Document ot ensure that personnel under his supervision document in the patient record or other
readily retrievable record that identifies the patient; the names of drugs mixed, diluted or
reconstituted; and the date of administration; and

6. Develop and maintain written policies and procedures to be followed in mixing, diluting or
reconstituting of sterile products and for the training of personnel.

C. Any mixing, diluting or reconstituting of drug products that are hazardous to personnel shall be
performed consistent with requirements of all applicable federal and state laws and regulations for
safety and air quality, to include but not be limited to those of the Occupational Safety and Health
Administration (OSHA). For the purposes of this chapter, Appendix A of the National Institute for
Occupational Safety and Health publication (NIOSH Publication No. 2004-165), Preventing
Occupational Exposure to Antineoplastic and Other Hazardous Drugs in Health Care Settings is
incorporated by reference for the list of hazardous drug products and can be found at
www.cdc.gov/niosh/docs/2004-165.

18VAC85-20-410. Requirements for low-, medium- or high-risk sterile mixing, diluting or
reconstituting.
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A. Any mixing, diluting or reconstituting of sterile products that does not meet the criteria for
immediate-use as set forth in 18VAC85-20-400 A shall be defined as low-, medium-, or high-risk
compounding under the definitions of Chapter 797 of the U.S. Pharmacopeia (U SP).

B. Until July 1, 2007, all low-, medium-, or high-risk mixing, diluting or reconstituting of sterile
products shall comply with the standards for immediate-use mixing, diluting or reconstituting as
specified in 18VAC85-20-400. Beginning July 1, 2007, doctors of medicine or osteopathic
medicine who engage in low-, medium-, or high-risk mixing, diluting or reconstituting of sterile
products shall comply with all applicable requirements of the USP Chapter 797. Subsequent
changes to the USP Chapter 797 shall apply within one year of the official announcement by USP.

C. A current copy, in any published format, of USP Chapter 797 shall be maintained at the location
where low-, medium- or high-risk mixing, diluting or reconstituting of sterile products is performed.

18VACB85-20-420. Responsibilities of doctors who mix, dilute or reconstitute drugs in their
practices.

A. Doctors of medicine or osteopathic medicine who delegate the mixing, diluting or reconstituting
of stetile drug products for administration retain responsibility for patient care and shall monitor
and document any adverse responses to the drugs.

B. Doctors who engage in the mixing, diluting or reconstituting of sterile drug products in their

practices shall disclose this information to the board in a manner prescribed by the board and are
subject to unannounced inspections by the board or its agents.
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Meeting Held: Legislative Committee 9-7-18

The travel regulations require that “travelers
must submit the Travel Expense Reimbursement
Voucher with 30 days after completion of their

trip”. (CAPP Topic 20335, State Travel
Regulations, p.7)

In order for the agency to be in compliance with

the state travel regulations, please submit your
request for today’s meeting no later than

October 9, 2018
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Virginia Board of Medicine
2019 Board Meeting Dates

February 14-16, 2019 DHP/Richmond, VA Board Rooms TBA
June 13-15, 2019 DHP/Richmond, VA Board Rooms TBA
October 17-19, 2019 DHP/Richmond, VA Board Rooms TBA

Times for the above meetings are 8:30 a.m. to 5:00 p.m.

Executive Committee Meetings
April 5, 2019 DHP/Richmond, VA Board Rooms TBA
August 2, 2019 DHP/Richmond, VA Board Rooms TBA
December 6, 2019 DHP/Richmond, VA Board Rooms TBA

Times for the above meetings are 8:30 a.m. to 5:00 p.m.

Legislative Committee Meetings
January 11, 2019 DHP/Richmond, VA Board Rooms TBA
May 17, 2019 DHP/Richmond, VA Board Rooms TBA
September 6, 2019 DHP/Richmond, VA Board Rooms TBA

Times for the above meetings are 8:30 a.m. to 1:00 p.m.

Credentials Commiltee Meetings

January 9, 2019 February 20, 2019 March 13, 2019

April 17, 2019 May 29, 2019 June 26, 2019

July 24, 2019 August 21, 2019 September 25, 2019
October 23, 2019 November 13, 2019 December (TBA), 2019

Times for the Credentials Committee meetings - TBA

Final Approved 6-14-18
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2019 Meeting Dates
Page #2

Advisory Board on:

January 21 May 20 September 30
May 20 September 30
m
m
m

January 23 May 22 October 2

Joint Boards of Medicine and Nursing

TBA

Final Approved 6-14-18





